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The Accounting Research Association 


An event of more than ordinary significance in the history of 
accountancy is the formation in London of The Accounting 
Research Association, which held its first meeting at the London 
School of Economics on December 14, 1936. 

The following details regarding the new organisation are taken 
from various issues Of The Accountant. 

The Association owes its origin to the feeling amongst many 
members of the accountancy profession that some kind of organisa- 
tion for the purpose of focussing interest in the theoretical and 
historical sides of accounting would serve a useful purpose, par- 
ticularly if such association were open without restriction to 
anybody interested in accountancy and its problems. 

Apparently the accountancy institutes played no direct part in 
the formation of the Association, but the principal bodies of 
accountants in England have expressed interest in the work which 
it proposes to carry on. Prominent economists and lecturers in 
accountancy have also given approval to its objects. 

At a preliminary meeting general objects were approved, as 
under : 

(i) To promote research into the history and development 
of accounting. 

(ii) To discover, in particular, how economic, social and 
legal changes have affected the development of methods 
of accounting. 

(iii) To examine the present position of accounting theory 
and practice. 

Special lines of research suggested are: 

(a) The origin and development of forms of accounts. 

(b) The influence of the corporation and the partnership. 

(c) Changes associated with the industrial revolution. 

(d) Problems arising out of the definition of income. 

(e) The changes necessitated by the growth of fixed costs. 

(f{) The genesis and development of cost accounting. 

(g) Industrial accounting, including budgetary control. 

(h) To examine the present form of legislation affecting 
accounting practice in England and other countries. 

At first it is proposed to limit the activities of the Association 
to the holding of meetings at which papers representing the 
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results of research will be discussed, to publish these papers, and 
to encourage the conduct and publication of research work. 
Later it is hoped to finance directly programmes of research and 
to encourage closer co-operation between the universities and the 
profession. 

At the first meeting the Chairman, Mr. G. R. Freeman, explained 
the objects of the Association and the motives of its sponsors, 
It would attempt to bring together practitioners interested in 
accounting research and accountants and economists in _ the 
academic world who are constantly engaged in problems of 
research, to encourage and foster their efforts and to provide a 
forum for the ventilation and criticism of ideas. It would thus 
provide a common meeting ground for the members of account- 
ancy bodies, economic societies and management associations. 

The Association will commence by publishing from time to 
time specific pieces of research in the form of loose supplements to 
The Accountant. In accepting papers for publication the Com- 
mittee will regard it as of paramount importance that material 
published must make some contribution to knowledge. Nothing 
that has been said several times before and is available in a 
reasonably accessible form will be accepted. Some of the papers 
will deal with current problems, but others will be of historical 
interest, as it is thought that this side has been rather neglected 
in England. 

Later on perhaps local groups can be formed for research and 
discussion, and the Committee, will ask members to collect informa- 
tion relating to certain problems in order that statistical investiga- 
tion can be made. Eventually, it is hoped, the Association will 
obtain funds for full-time research work. 

A Committee of eminent accountants, accountancy lecturers, 
and economists was elected, rules were adopted, and hopes were 
expressed by several speakers for the success of the Association. 

Prior to the business meeting, an address was delivered by Sir 
Josiah Stamp. The address, which was characteristically provoca- 
tive and stimulating, is reported in full in The Accountant of 
January 2, 1937. After an interesting and entertaining excursion 
into some of the earliest English writings on bookkeeping, Sir 
Josiah discussed certain of the specific lines of research upon which 
the Association hopes to engage. Speaking of the need for 
research into the origins of balance sheet conventions, he said: 

“T do not know anybody who is so tied to convention as the 
accountant, and when a convention is once established it needs 
dynamite to move him. We know we lag a generation behind the 
facts in our legal forms and a judge is justified in ignoring facts 
which have not been thoroughly well known for at least thirty 
years. You find, therefore, that the law has accommodated itseli 
to this long lag and there is also a lag in what I call the conver- 
tions of accountancy. It would be interesting to know what wert 
the original circumstances for each particular convention. I am 
quite sure you will find that the activities of tax administration and 
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the weight of the tax itself have been very important dynamic 
factors in developing the use of the balance sheet. One of the 
subjects, therefore, that must occupy your minds is the development 
of the idea of the balance sheet and its utility.” 

He went on to consider the problems arising from stocktaking 
—“one of the problems that we know very little about”—and the 
desirability of ensuring consistency in valuation of stocks in 
various stages of manufacture, the development of more precise 
rules for arriving at profits for a particular year or other period, 
the genesis and technique of preparation of consolidated accounts, 
and the growing importance of accountancy reports on pros- 
pectuses. 

Finally, he expressed the belief: that, while the object of the 
Association was not to provide answers to economic theory, there 
was no reason why it should not have a close association with 
the student of economic theory. 

On this point he renewed the appeal to accountants which he 
had made many years ago (and which, incidentally, was referred 
to in the Editorial in our last issue) to assist the economist in his 
search for material by which economic doctrine might be tested 
and made more exact. 

“I have held for a long time,” he said, “that the mass of 
important information in the hands of accountants as to the way 
in which business works is almost an unexplored field. It is 
unexplored because it is confidential and personal, but we know 
from the way in which statistical records can be compiled it is 
quite possible to have very valuable collective information without 
revealing the identity of individuals. If there was one enthusiastic 
partner in every accountancy firm who was willing to answer 
particular economic questions in relation to various kinds of 
accounts which his firm produced and they were all brought 
together in a common pool it would materially assist the work 
of the Association. It is impossible to rule out what can be done 
by a group of accountants with a common aim, and so long as 
the figures in the total can be represented by index numbers you 
are protected and there should be no difficulty about giving the 
information. If that was done you would have a very great 
amount of material from which definite conclusions might be 
drawn. It must be continued for a number of years, and although 
it may not be the immediate work of this Association, you will 
eventually get your work to such a point that it will be possible 
for economists to harness what you are doing to the main problem 
of professional research.” 

We have said that the formation of the Association is a 
significant event in the history of accountancy. The personnel 
of the Committee of the Association is in itself an assurance that 
it will do work that is worth while. We look forward with great 
interest, therefore, to the publications of the Association. 

But the significance of the event lies mainly in the tangible 
evidence it affords of an awakening interest in accounting research, 
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and of the union of practitioners and theorists in a common effort 
to enlarge the sum total of knowledge of accounting theory and 
practice. 

It has been said that the spectacular achievements of the Indus- 
trial Revolution were the results of the contact of Homo Sapiens 
and Homo Faber—the thinker and the maker. It is not extrava- 
gant, we hope, to believe that the progress of accountancy may be 
stimulated by the combination of principle and practice to an 
extent which, in its way, will be no less remarkable than the 
industrial progress of the nineteenth and twentieth centuries. 


A Case in Point 


When proposals are made for the compulsory audit of trust 
accounts, the objection is frequently heard that the cost of the 
audit would be an unjustifiable imposition on the honest trustee. 
The objectors do not realise, or are unwilling to admit, that the 
cost of an audit is generally productive of benefit, apart altogether 
from its value or necessity as a preventative of or deterrent to 
fraud. 

It is unlikely that carelessness in account keeping or laxity in 
the system of accounts will be perpetuated when the accounts are 
regularly examined by competent auditors. There have, however, 
been numerous instances, in recent years, of deficiencies in trust 
funds which have originated from carelessness or lack of know- 
ledge of accounting principles and methods rather than from 
downright dishonesty. In such instances, an audit would un- 
doubtedly have obviated loss to the trustee’s clients and distress, 
and worse, to the trustee himself. 

In Sydney recently a solicitor who had pleaded guilty to twenty- 
four charges of misappropriation, was sentenced to three years’ 
imprisonment. According to the evidence, the defendant had 
been a partner in a flourishing business until 1933, when the 
partnership had been dissolved. Defendant had then continued 
the business on his own account, but had gradually lost control 
of it. Finding himself faced with financial difficulties, he had 
begun taking money from one source to pay another. He did not 
gamble or drink to excess, and until the time of his lapse had 
borne an excellent character. There had not been any falsification 
of documents or forged book entries, and, in general, the deficiency 
was easily traceable to the manner in which he had kept his books. 
No money had been actually taken by him for his personal use. 

In passing sentence, the Judge said that he had come to the 
conclusion that the lapse was due to muddling and carelessness, 
and he accepted the statement of defendant’s counsel that the 
gravity of the case was not as great as others that had come before 
the Courts. The fact was, however, that he had broken a trust 
reposed in him by his clients, and His Honour would not be doing 
his duty unless he imposed a substantial sentence. 
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Book Reviews 


Accounting, Part I. By S. W. Rowland and B. Magee. Gee 
& Co., London, 1936. Pp. xii + 445. Price, 13s. 6d. 

This is the Second Edition of a book prepared primarily for 
students, studying at Intermediate stage for the degree of Bachelor 
of Commerce at the English universities. This edition incorporates 
an improved version of “Questions in Accounting (Part I),” 
previously published separately. The authors are lecturers in 
accounting at the London School of Economics. 

The book is modern in tone, and the approach to the theory of 
double-entry is through the balance sheet and profit and loss 
account. This arrangement, though somewhat unusual in English 
texts, is the method employed by the best of the American writers, 
and, in the opinion of the reviewer, is the most satisfactory method, 
since it gives the student a glimpse at the outset of the purpose of 
bookkeeping procedure, and thus awakens his interest in the art. 

The scope of the work is more comprehensive than Intermediate 
students in Australia have been accustomed to, since it includes 
chapters on the Application of Accounting Principles to Under- 
takings and Transactions of Special Types, the Interpretation of 
the Balance Sheet, the Place of Accounts in Management and 
Control, and the Maintenance of Solvency. It is, of course, all 
the better for that, since students cannot learn too soon in their 
careers the possibilities of accounting as an instrument of com- 
mercial and industrial control. This is, in fact, the keynote of 
the book, and the authors’ outlook is well expressed in the Preface 
to the First Edition: 

“While we have indicated, where needful, the existence of 
convention, we have tried to cut away the red tape which often 
enmeshes the feet of beginners. We visualise accounting not as a 
series of disconnected puzzles, but as a means of forming an 
instructed opinion about the processes of practical business.” 

The book is admirable both in its width of view and its clarity 
of exposition. At the risk of appearing captious, one ventures the 
opinion that, excellent as it is, it would be even more useful if it 
contained a chapter on that much-neglected fundamental of 
scientific accounting, Ledger Account Classification, and another 
on Methods of Accounting for Stock. A A. Piven 
Audits. By A. E. Cutforth. Gee & Co., London, 1936, Pp. xi 

+ 362. Price, 18s. 6d. 

This is the ninth edition of a well-known text, first published in 
1907. It has been brought thoroughly up to date, and is compre- 
hensive in its range. 

In addition to a satisfying treatment of the principles of auditing 
and their practical application to both internal check and external 
audit procedure generally, a lengthy chapter is devoted to the 
special features of the audit of fifty-six distinct classes of business. 

The provisions of the English Companies Act, 1929 (upon 
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which Australian company legislation is largely based), relating 
particularly to accountancy and auditing matters or likely to be 
of interest to auditors are given in full. 

For the student, the last two chapters should be particularly 
useful. In one, fifty-four representative and well-selected examina- 
tion questions are given, answered and discussed, and the other 
contains a selection of some seventy questions chosen from those 
set at the examinations of The Institute of Chartered Accountants 
and The Society of Incorporated Accountants and Auditors. 

The book is likely to retain the deserved popularity which 
previous editions have enjoyed. The treatment of the various 
topics is clear and thorough, and controversial points (e.g., Secret 
Reserves) are handled with noticeable care and impartiality. 

A. A. FITzGERALp. 


The Conduct of and Procedure at Public, Company and Local 
Government Meetings, 15th Edition (1936). By Albert 
Crew, Barrister-at-Law. xxxii, 393 pp. text, etc., and 43 pp. 
index. Published by Jordan & Sons Limited, London. Eng- 
lish price, 7s. 6d. net. 

This book has now reached its silver jubilee, having been first 
published in 1910; fourteen editions and three reprints have been 
issued since that date. These facts speak for themselves as to the 
demand for a book which has long been the standard one on 
meetings. The work is divided into four parts—the conduct of 
and procedure at public meetings (other than company meetings) ; 
company meetings; meetings in a winding up; and meetings of 
local authorities. The book is a very full one, and the author is 
to be congratulated on maintaining its position as a standard work 
over such a long period. There is, however, a certain amount of 
repetition in the book and we think it could be shortened on a 
complete revision. 

On p. 133 the author states that “where there is a quorum at 
the beginning of a meeting, but some of the directors leave the 
meeting, resulting in a number less than the quorum, it is probable 
that any subsequent acts would be invalid unless the. articles pro- 
vided for such a contingency.” On p. 179 it is definitely stated 
that a meeting cannot transact any business in such circumstances. 
In our opinion the latter statement is the correct one. 

On p. 187 it is stated that on a motion “That the report and 
accounts be received and adopted,” an amendment to the effect 
“That the report and accounts be received but not adopted” is out 
of order, as being a mere negative of the original. In our opinion 
this amendment is not a mere negative of the original motion and 
is therefore quite in order. 

The author attempts to define “ordinary resolution” on two 
occasions, but without success. On p. 181 an ordinary resolution 
is stated to be one passed “by a bare majority of those present 
and entitled to vote.” On p. 198 we are informed that an ordinary 
resolution is one “passed by a bare majority.” If the words 
“and voting” are added to the first of these definitions, and the 
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words “of those voting” to the second, they would be correct— 
in other words an ordinary resolution is one passed by a bare 
majority of the votes actually cast on the resolution, and persons 
present but not voting are not counted. 

Procedure at meetings is essentially a subject with which com- 
pany and other secretaries should be thoroughly conversant, and 
this book can be confidently recommended as a complete and 
reliable text-book on the subject. 

Joun S. McInnEs. 


Correspondence 
SHOPKEEPERS AND WINDOW GOODS 
The Editor, The Australian Accountant 


Dear Sir,—Rather timorously I venture to add a word in con- 
nection with prices marked on goods exhibited for sale. 

In the January issue of the journal a South African case was 
cited. 

I have always imagined that the English case Harvey v. Facey 
decided the question to all intents and purposes. For years I have 
advised students along the lines of that case. 

The appeal was heard before the House of Lords in 1893 and 
is reported on page 552 of the Appeal Cases. It was decided that 
an “intention to treat’ must be distinguished from an “offer 
capable of acceptance.” The case did not deal with a shop display, 
but in effect it established a principle applicable to shops. One 
party wired, “Will you sell X? Wire lowest price.” The other 
then wired “Lowest cash price £900.” The first party immediately 
wired “I agree to buy for £900.” The second wire was held to 
be no more than supplying information which could be the basis 
of negotiation. The final telegram was held to be an offer despite 
the fact that it was worded as an acceptance. 

The shop window display seems to provide an analogy. The 
shopkeeper does not apparently make the offer, he merely indicates 
his intention to treat. The prospective customer makes the offer 
and the shopkeeper can accept or refuse—he has the option, 
presumably. 

Yours faithfully, 
Melbourne, 18/2/37. P, HoskInc. 


AUDITING ADVERTISING TRANSACTIONS 
The Editor, The Australian Accountant 

Dear Sir,—Under the heading “Auditing Advertising Transac- 
tions” in your October, November, 1936, and January, 1937, issues, 
have been expressed some of the views of Mr. Bruce Scott, 
L.1.c.A.,and Mr. E. Parker. 
_ The question interesting these gentlemen is whether the adver- 
tiser can be made liable to pay papers for advertisements inserted 
through an advertising agency where the advertiser has already 
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effected full settlement with the advertising agency for those 
specific advertisements and the advertising agency defaults in 
settling with the papers. 

It appears to the writer that to consider this question rationally 
it is necessary, and would interest your readers, to enquire what 
purpose an agency of this type serves, so that the relationship of 
agent and principal may be more readily determined and the duty 
of an auditor more clearly ascertained. 

Additionally, some measure of discussion through the columns 
of The Australian Accountant on this subject may serve the pur- 
pose of indicating what is customary practice in this type of 
business and may be of use should the need arise for a Court of 
law to decide a case of this nature. 

The most pertinent functions of an advertising agency are 
therefore set out hereunder : 

An advertising agency— 

(1) Renders services to advertisers, giving professional 
advice to them on advertising and regarding them as 
clients as apart from principals as inferred by the term 
“Principal and Agent.” 

Reduces the work which would fall to newspapers if 
the advertising dealt direct with the papers. 

Brings business to papers. 

Acts as del credere agent of the papers. 

Is empowered by the papers to quote on their behalf in 
accordance with rates for advertising laid down in their 
current rate cards. 

Is accredited as an acknowledged agent of the papers by 
the Australian Newspapers’ Conference and acts in that 
capacity. 

Functions mainly on commission paid or allowed by 
papers. 

As an organization accredited by the papers is respon- 
sible to the papers for money collected on their behalf. 
In some cases handles a client’s advertising and charges 
no fees for the service, being remunerated solely by 
commission from papers on the advertising placed. 

In other cases, where the services entailed in handling a 
client’s account are extensive, charges an agreed service 
fee to the client commensurate with the work involved. 
Has no right of lien where a client defaults as it handles 
or holds little of tangible, material or permanent value 
belonging to the client. 

Receives money from clients out of which, as implied 
trustee, it is bound to satisfy the papers for the net 
cost of the advertisements specified on the accounts paid 
by the clients. 

Offers, as accredited agent of the papers, to reserve space 
for advertisements in papers at rates prescribed by the 
papers’ rate cards. 
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(14) Is permanently the agent of the papers while it exists as 
an accredited advertising agency, although, for the time 
being, it may not have a single client. 

(Accreditation is not given to agencies without clients, 
but it is conceivable that an agency may be accredited and 
afterwards lose its clients. It will nevertheless still 
remain an accredited advertising agency until its accredi- 
tation is withdrawn. ) 

From the above it would appear that the advertising agency is 
basically and fundamentally the agent of the papers. 

Further, it appears that as the papers, according to usage and 
custom, permit the advertising agency to collect money on their 
behalf the principle of estoppel would operate to prevent them 
having recourse to the advertiser where the advertiser has already 
effected full settlement with the advertising agency for the adver- 
tising involved. 

It would be extremely interesting to know what is the consensus 
of opinion on this subject. 

Yours very truly, 
R. V. NICHOLLS, L.I.c.A. 


Sydney, 3/3/37. 


PROPOSED RESEARCH BUREAU 
The Editor, The Australian Accountant 


Dear Sir,—I was interested in the article appearing in the 
February issue of The Australian Accountant under the heading 
of “Dynamic Accountancy.” Should a bureau be established as 
suggested, I think that some of the desired information could be 
supplied by the various Taxation Departments. 

The audited profit and loss account and balance sheet usually 
form the basis of a company’s income tax return. Firms and 
individual traders do not, as a rule, supply such complete informa- 
tion, but the particulars supplied in their income tax returns 
would, I think, represent the majority of items appearing in a 
proper trading and profit and loss account. It should be possible 
to glean some information valuable to the statist or research 
worker from these figures. Accountants and others responsible for 
the preparation of returns could assist by furnishing full profit and 
loss accounts, any adjustment for taxation purposes being shown 
on an adjustment sheet. 

Once it is demonstrated that the information would be beneficial 
to the community it should not be difficult to secure the co-opera- 
tion of the Taxation Departments, even if legislation is necessary 
before the information could be supplied. The anonymity of the 
source of the accounts would, of course, have to be preserved. 

Yours faithfully, 
FENTON MATTINGLEY, L.I.C.A. 

State Taxation Department, 

Melbourne, 5/3/37. 
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Company Law and Secretarial Practice Section 
Edited by J. S. McINNEs, F.1.c.A. 


BALANCE SHEET REQUIREMENTS OF THE 
NEW SOUTH WALES ACT 


(Continued ) 
LoANS TO PURCHASE SHARES FOR EMPLOYEES 


By S. 148, in the case of loans to or on behalf of employees to 
purchase shares in the company, i.e., provision of money by a 
company (in accordance with any scheme for the time being in 
force) for the purchase by trustees of fully-paid shares in the 
company to be held by or for the benefit of employees of the 
company (including any director holding a salaried employment 
or office in the company); and loans to persons (other than 
directors) bona fide in the employment of the company with a view 
to enabling those persons to purchase fully-paid shares in the 
company to be held by themselves by way of beneficial ownership, 
the aggregate amount of any such outstanding loans must be 
shown as a separate item in every balance sheet of the company. 
(English, S. 45; Qld., S. 57; S.A., S. 62.) 

The above provisions do not apply to any loans made in the 
ordinary course of business of the company, where the lending of 
money is part of its ordinary business, and such loans need not be 
separately stated in the balance sheet. 

English S. 45 was dealt with fully at p. 120 of the September, 
1936, issue of this Journal. We have noted the following examples 
in balance sheets of the application of the above provision, viz. : 

Sundry Debtors, balance of loans to staff for purchase of 
shares in the company . 


Loans to trustees of employee’s share investment scheme .. 


LoaNs TO DIRECTORS AND OFFICERS 


By S. 108 the accounts to be laid before every company in 
general meeting (that is, the balance sheet and/or the profit and 
loss account) must contain particulars showing: 

(a) the amount of any loans made during the period to 
which the accounts relate either by the company (or by 
any other person under a guarantee from or on a 
security provided by the company) to any director or 
officer (or employee, in S.A. Act) of the company, includ- 
ing any such loans which were repaid during the said 
period; and 

(b) the amount of any loans similarly made before the 
period to which the accounts relate and remaining out- 
standing at the expiration of such period. 

The above provisions do not apply to: 
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(i) Loans made by a company in the ordinary course of its 
business, the ordinary business of which includes the 
lending of money; or 

(ii) Loans made by a. company to any (officer or, in S.A. 
Act) employee of the company if the loan does not exceed 
£1,000 (£2,000 in English Act; £500 in Qld. Act; and 
£1,500 in S.A. Act) and is certified by the directors of 
the company to have been made in accordance with any 
practice adopted or about to be adopted by the company 
with respect to loans to its employees. 

(English, S. 128; Qld., S. 138; S.A., S. 147.) 

The word “loans” in the above provision bears the ordinary 
meaning of that word, and does not include any other indebtedness 
of a director to the company (e.g., for goods sold or services 
rendered by the company to him). The S.A. Act, S. 147 (1) (d), 
also requires a statement in the accounts of the amount of any debts 
owing to the company or to any subsidiary company by any 
director of the company which debts are outstanding at the end of 
the period to which the accounts relate and which have been due 
and payable for at least twelve months. 


Examples: 
Amount loaned to Directors .. .. .. .. .. .. .. .. .. £45 0 0 


Advances to Directors .. 
Less Repaid .. ; 


(The assets of this company totalled £5,794,456.) 


Directors’ Loan Accounts— 
Cash advanced during ipod eae lL 
Interest thereon .. .. . ini Sic. Ae: ‘Gah tae 8 14 


£1,508 14 6 


Less Repaid during year .. .. .. .. .. 1,205 3 
£303 10 11 


Directors’ Loan Accounts— 
Malence Joly 1, 1902 .. .. 0. oc are sr ss BB WN 
re a eee 8 411 


£311 15 10 


Less Repaid during year .. .. .. .. .. 311 15 10 
—__—f{ 


Loans to Directors— 
Balance brought forward .. .. .. .. .. £1,193 12 10 
Se EE 3S ae ns os ke ee ti cas ae eS 


£1,543 19 6 
Deduct Repayments .. .. .. .. .. .. 1,543 19 6 
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Sundry Debtors (less Reserve) and Payments in advance £29,499 3 1] 
(A loan of £500 to a Director was made and repaid 
during the year.) 


Loans to officers under Company’s housing scheme .. .. £ 

[ Note——English, S. 128, provides re loans to directors, etc., as 
follows: 

(1) The accounts which in pursuance of this Act are to be laid 
before every company in general meeting shall, subject to the 
provisions of this section, contain particulars showing: 

(a) the amount of any loans which during the period to 
which the accounts relate have been made either by the 
company or by any other person under a guarantee from 
or on a security provided by the company to any director 
or officer of the company, including any such loans which 
were repaid during the said period; and 

(b) the amount of any loans made in manner aforesaid to 
any director or officer at any time before the period afore- 
said and outstanding at the expiration thereof; and 

Fe) s< 

(2) The provisions of subsection (1) of this section with 
respect to loans shall not apply: 

(a) in the case of a company the ordinary business of which 
includes the lending of money, to a loan made by the 
company in the ordinary course of its business; or 

(b) to a loan made by the company to any employee of the 
company if the loan does not exceed £2,000 and is certi- 
fied by the directors of the company to have been made 
in accordance with any practice adopted or about to be 
adopted by the company with respect to loans to its 
employees. 

On this section the Society of Incorporated Accountants and 
Auditors asked Counsel: 

“What is the effect of Section 128 (1) (a) as qualified by 
Section 128 (2) (b)? Why is reference made to employees in 
2 (b) when they are not mentioned in (1) (a)? Does (2) (b) 
refer only to employees who are officers? (Other employees are 
not covered by (1) (a) and do not seem to require any limitation 
of the clause to exclude them.)” 

Counsel advised as follows: 

“The point of Subsection 2 (a) of Section 128 was to except 
loans made by certain classes of companies to directors or officers, 
e.g., the overdraft with a banking company due to it from one 
of its own directors or auditors. 

“The wording of the exception contained in Subsection 2 (b) 
of Section 128 cannot, we think, widen the operation of Sub- 
section 1. The effect of the relevant parts of the section is that 
loans made to employees do not call for special reference in the 
accounts unless the employee is also a director or officer; if, how- 
ever, a director or officer is also an employee, a loan made to him 
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in accordance with a general practice applying to employees need 
not be mentioned.” | 


GoopwILL, PATENTS AND TRADE Marks 
By Section 104 (2), there must be stated under separate head- 
ings in the balance sheet, so far as they are not written off: 

(a) the preliminary expenses of the company; 

(b) any expenses incurred in connection with any issue of 
share capital or debentures; and 

(c) if it is shown as a separate item in or is otherwise ascer- 
tainable ‘from the books of the company, or from any 
contract for the sale or purchase of any property to be 
acquired by the company, or from any document in the 
possession of the company relating to the stamp duty 
payable in respect of any such contract or any convey- 
ance of any such property, the amount of the goodwill 
and of any patents and trade marks as so shown or 
ascertained. 

It must be admitted that the language of Section 124 (2) is 
ambiguous—it does not state clearly whether it is necessary to 
show the amount of the goodwill and of any patent and trade 
marks under one, two or three separate headings, or under one 
heading only. The general opinion in England is that it is only 
necessary to state the amount of these three items under one head- 
ing, this opinion being based on the opening words of Section 
124 (2): “there shall be stated under separate headings in the 
balance sheet” the three items enumerated in the subsection, namely 
(a), (b) and (c)—and (c) covers goodwill, patents and trade 
marks. 

In practice the great majority of English companies having 
the items goodwill, patents and trade marks in their balance 
sheets do not distinguish between the three items but set them 
out under one heading. 

Many companies have been able to ascertain the amount of the 
goodwill, patents and trade marks, and in these cases the amount 
is duly entered in the balance sheet as a separate item, but in other 
cases the amount has not been ascertainable, and in these cases the 
practice differs. Sometimes a note is inserted in the balance sheet 
to the effect that the amount of the goodwill, etc., is not ascer- 
tainable; in other cases the point is not referred to, and this course 
is in accordance with the Act which only requires the amount of the 
goodwill, etc., to be shown separately if ascertainable. 

ee ee ee ee ee a 
Goodwill, at cost, Jess amount written off .. .. .. £170,000 
Goodwill, as written down .. . o oo «os 69RD 
Goodwill, in accordance with Agreements, ‘at cost .. £104,000 
Goodwill, Patent Rights and Trade Marks, at cost 

(as reduced by sale of goodwill of export business 

in 1903), less amounts written off . Ka £9,422,581 16 
Goodwill, being consideration paid for Shares in sub- 


sidiary companies in excess of Net Book Value 
of the Assets at December 31, 1933 .. .. .. .. .. £299,436 1 10 
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The following notes have appeared in balance sheets immediately 
after the fixed asset of freehold land and buildings, etc. : 


“The separate value of the goodwill is not ascertainable.” 


“The amount of the goodwill is not shown in the books and documents 
of the company and is not otherwise ascertainable.” 


“The goodwill (if any) is not shown in the books of the Company, 
and it is not possible to ascertain the amount.” 


“The amount of goodwill included above is not shown as a separate item 
in the books of the Company, and is not otherwise ascertainable.” 


DISCOUNT ON SHARES 


By Section 150 (3), where a company has issued shares at a 
discount, every balance sheet subsequently issued by the company 
must contain particulars of the discount to be allowed or allowed, 
as the case may be, on the issue of such shares, or of so much of 
that discount as has not been written off at the date up to which 
the balance sheet is made. (English, S. 47; Qld., S. 59; S.A, 
S. 64.) 

(This requirement will be dealt with in a subsequent article 
dealing with the Issue of Shares at a Discount.) 


CoMMISSION ON SHARES OR DEBENTURES AND DISCOUNT 
ON DEBENTURES 


By Section 147, where a company has paid any sums by way of 
commission (which here includes brokerage) in respect of any 
shares or debentures, or has allowed any sums by way of discount 
on any debentures (discount on shares has to be shown under a 
separate heading), the total amount so paid or allowed, or so much 
thereof as has not been written off, must be stated in every balance 
sheet of the company until the whole amount thereof has been 
written off. (English, S. 44; Qld., S. 56; S.A., S. 61.) 


Underwriting commission and brokerage .. .. .. .. £7,812 6 8 


Discount on debenture stock, Jess amount written off .. £29,800 0 0 


EXPENSES OF SHARE CAPITAL AND DEBENTURE ISSUES 


By Section 104 (2) (b), there must be stated in every balance 
sheet, under a separate heading, so far as they are not written 
off, any expenses incurred in connection with any issue of share 
capital or debentures. (English, S. 124 (2) (b); Qld., S. 134 
(2) (b); S.A., S. 143 (3) (b).) 
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Expenses in connection with share issues .. .. .. .. £40,720 .1 11 


Expenses of share issue, less amounts written off .. £1,929 1 2 


PRELIMINARY EXPENSES 
By Section 104 (2) (a), there must be stated in/every balance 
sheet, under a separate heading, so far as they have not been 
written off, the preliminary expenses of the company. (English, 
S. 124 (2) (a); Qld., S. 134 (2) (a); S.A., S. 143 (3) (a).) 


Preliminary expenses, including stamp duty .. .. .. £5,448 0 0 


Preliminary expenses .. .. sas on See oe 2 
Less amounts written off to date .. .. 6,411 15 1 
£5,600 0 0 


Stamp duty and other formation expenses £540,107 15 9 
Less amount written off .. .. .. .. .. 15,107 15 9 
£525,000 0 0 


The following examples show how the last three items are some- 
times stated: 


Discount on debenture stock .. .. .. .. £12,500 0 0 


Debenture issue expenses... .. .. .. .. .. 10,237 11 7 
£22,737 11 


Expenses of issue of debenture stock ee com- 
54 as ca 58 6s 28 oo ce ee Se 


Expenses of issue of debenture stock (including com- 
mission and discount on issue, £89,901) .. .. .. .. £108,993 0 


Expenses of debenture and preference share issue to date 
(including armed commission and pee: 
EN ix, 2p we xe Re ok ha? oh kG ew cae? oe SE oe 


Preliminary expenses Guteies < commission on issue of 
shares, £10,625) .. .. . se ww ae ae ce Se © 


Preliminary expenses (£23,621/19/4) and expenses 
relating to increase of capital (£1,618/17/11) at cost £25,230 17 3 


Drrectors’ FEEs 


By Section 108 (1) (c), the accounts (i.e., the balance sheet 
and/or profit and loss account) which are to be laid before every 
company, public or proprietary, in general meeting must contain 
particulars showing the total of the amount paid to the directors 
as remuneration for their services, inclusive of all (fees, per- 
centages, or other, in English, Qld. and S.A. Acts) emoluments, 
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paid to or receivable by them by or from the company or by or 
from any subsidiary company. 

By Section 108 (3) this provision does not apply in relation to 
a managing director, and in the case of any other director who 
holds any salaried employment or office in the company it is not 
necessary to include in the total amount any sums paid to him 
except sums paid by way of jdirectors’ fees. 

By Section 108 (5) “emoluments” includes fees, percentages 
and other payments made or consideration given, directly or 
indirectly, to a director as such, and the money value of any allow- 
ances or perquisites belonging to his office. (See English, S. 128; 
Old., S. 138; and S.A., S. 147.) 

It should be noted that it is not necessary to show separately 
the amounts of directors’ fees paid by (1) the company, and (2) 
the subsidiaries. 

When the company publishes a profit and loss account the provi- 
sion is complied with thus, if the company is not a holding 
company : 

Profit for year (after charging Directors’ Fees, £1,050) £37,604 8 6 


Item on credit side of profit and loss account showing profit 
on trading, and on the debit side of the same account appears 
the item: 


eg me ee ce £525 0 0 


To Directors’ Fees .. .. .. .. £1,869 12 
(Note.—In addition to the director’ s tine iii i 
a sum of £283/10/- has been paid to a director for 
special services in connection with the equipment of 
the factory.) 


If the company is a holding company: 
To Directors’ Fees .. £3,000 
(Note.—Directors’ fees paid to ‘the ‘directors. by sub- 
sidiary companies, £360.) 


Directors’ Remuneration .. .. £5,290 
(The fees paid by subsidiary companies to directors of 
this company amounted to £450 — the year.) 


Directors’ Fees (excluding £400 received by certain 
directors from a subsidiary company) .. .. .. £3,500 


To Directors’ Fees .. £1,185 
(The fees for twelve. subsidiary companies ‘totalled 
£9,543/3/9.) 


To Directors’ Fees . os keene 8 © 


Less amounts paid by ‘subsidiary com- 
SN ct cu 4sek Geek bee oe oes “See 
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Where no profit and loss account is published, the matter is 
sometimes referred to in a note at the foot of the balance sheet, 
thus: 


“Pursuant to Section 128 of the Companies Act, 1929, it is stated that 
Directors’ Fees, in respect of this Company, or its subsidiary, for 
the period ending October 12, 1935, amount to £557/0/6.” 


Fees paid to or receivable by directors, including fees 
from subsidiary companies .. .. .. .. .. .. .. .- £1,650 0 0 


Even when a profit and loss account is published, the item of 
directors’ fees is not always shown separately in the profit and 
loss account, but the necessary information is given in a note, thus: 


“The amount paid by the Company and its subsidiaries in 
respect of directors’ fees is £8,952/2/10.” 


STATEMENT REQUIRED BY SECTION 106 To BE ANNEXED TO THE 
BALANCE SHEET OF A HoL_pING CoMPANY 


(1) The statement required by Section 106 must state how 
the profits and losses of the subsidiary company, or where there 
are two or more subsidiary companies, how the aggregate profits 
and losses of the subsidiary companies have, so far as they concern 
the holding company, been dealt with in, or for the purposes of, the 
accounts of the holding company; and, in particular, must: 


(a) State how, and to what extent, provision has been made 
for the losses of a subsiidary company either in the 
accounts of that company or of the holding company, or 
of both; and 

(b) State how, and to what extent, losses of a subsidiary 
company have been taken into account by the directors 
of the holding company in arriving at the profits and 
losses of the holding company as disclosed in its accounts. 


It is, however, not necessary to specify in such statement the 
actual amount of the profits or losses of any subsidiary company, 
or the actual amount of any part of any such profits or losses 
which has been dealt with in any particular manner. 

(2) If the report of the auditors on the balance sheet of a 
subsidiary company does not state without qualification that the 
auditors have obtained all the information and explanations they 
have required, and that the balance sheet is properly drawn up so 
as to exhibit a true and correct view of the state of the company’s 
affairs according to the best of their information and the explana- 
tions given to them and as shown by the books of the company, 
the statement must contain particulars of the manner in which the 
report is qualified. 

(3) For the purposes of the above provision, the profits or 
losses of a subsidiary company mean the profits or losses shown 
in any accounts of the subsidiary company made up to a date 
within the period to which the accounts of the holding company 


B 
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relate, or, if there are no such accounts of the subsidiary company 
available at the time when the accounts of the holding company are 
made up, the profits or losses shown in the last previous accounts 
of the subsidiary company which became available within that 
period. 

(4) If the directors of the holding company are unable to obtain 
the above information, the directors signing the balance sheet must 
so report in writing, and such report is to be annexed to the 
balance-sheet in lieu of the statement. 

(5) The statement must be signed by the persons required by 
Section 110 to sign the balance sheet, viz., by at least two of the 


directors of the company, or, if there is only one director resident Jf 
in New South Wales, then by that director; or, in the case ofa 


bank, by the secretary or manager, if any, and where there are 
more than three directors of the bank, by at least three of those 
directors, and where there are not more than three directors by all 
the directors. 

In the opinion of C.A. Counsel accounts in Section 126 (3) 
(NS.W. 106 (3) ) means profit and loss accounts year by year 
and the statement to be annexed to the balance sheet has to take 
into account and deal with specifically profits and losses of 
subsidiary companies for the particular year or period of their 


accounts ended within the year for which the holding company’s 


accounts are made up, or failing such for the period covered 
by the last accounts available. 

The same Counsel also advised that the drawing up of and 
responsibility for the statement to be annexed to the balance sheet 
are matters for the directors. In the opinion of Counsel, the state- 
ment is not incorporated as part of the balance sheet upon which 
the auditors are required to report nor are the auditors responsible 
for the accuracy of the contents of these statements. Counsel saw 
no objection to the statement which has to be “annexed”’ to the 
balance sheet appearing in the form of notes printed on a profit 
and loss account or on a balance sheet, or on both, but if this 
course is adopted the notes should follow the auditors’ certificate 
in order that the auditors may not assume responsibility for the 
statement. Apart from any such assumption of responsibility 
Counsel were of opinion that the auditors are not in any way 
responsible for checking the accuracy of the statement. Counsel 
did not consider that auditors are bound to satisfy themselves that 
it is prima facie correct or to point out any inaccuracy to the 
directors or to bring to the attention of the shareholders any 
difference of opinion between the auditors and directors as to the 
accuracy of the statement. Of course, in so far as profits or losses 








bas 


7 





of a subsidiary are taken up in the accounts of the holding company 
the matter comes within the scope of the ordinary functions of 
the auditors of the holding company as such and will be covered 
by their report. 
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S.L.A.A. Counsel advised that, unless contained in a separate 
document, the statement referred to in Section 126 (N.S.W., 
S. 106) should be printed on the balance sheet of the holding 
company below the report of the auditors. In the opinion of 
Counsel auditors are not responsible for the accuracy of the 
statement. 

The following examples have been taken from the published 
accounts of leading English companies: 


IMPERIAL CHEMICAL INDUSTRIES LIMITED 
Statement in Pursuance of Section 126, Companies Act, 1929 

Profits of Subsidiary Companies have been included to the extent of the 
dividends declared and received or receivable by this Company; the 
balance of these profits has been carried forward in the accounts of the 
Companies and exceeds the aggregate losses of other Subsidiary Companies, 
which have also been carried forward. 

As Imperial Chemical Industries Limited has undertaken to provide 
Obsolescence and Depreciation on the Fixed Assets of the majority of 
its Subsidiary Companies, these Companies have made no such provision 
in their accounts except in the case of wasting assets and leaseholds. The 
Auditors’ Certificates have been qualified accordingly. 


OR geal Directors. 


March 28, 1935. 


AERATED BREAD COMPANY LIMITED 
Statement re Subsidiary Companies 


In the above Accounts, profits of Subsidiary Companies have been 
included only to the extent of the dividends declared and received or 
receivable; no provision has been made for a loss sustained during the year 
by a Subsidiary Company in process of being amalgamated with this 
Company, as all losses were taken into account in the purchase considera- 
tion payable under the amalgamation agreement. 

Greenwood 


/ Sates t Directors. 


HOME & COLONIAL STORES LTD. 
Profit and Loss Account 

Profit for the year ee de ee ee ee ee ae 

Footnote-—There have been brought into account the whole of the profits 
made during the year by subsidiaries whose entire share capital is held by 
the company, and, in the case of subsidiaries whose entire share capital 
is not so held, the dividends on the company’s holdings declared or to be 
declared in respect of the year 1931 and full provision has been made for 
any losses incurred. 


THE WALL PAPER MANUFACTURERS LIMITED 


As regards the profits of Subsidiary Companies for their financial years 
ended within the year to August 31, 1934, the aggregate Dividends received 
and receivable by the Company from Subsidiary Companies are slightly 
in excess of the actual profits earned by those Companies and such dividends 
have been included in the above Profit and Loss Account. 

Full provision has been made in the Accounts of this Company for its 
Proportion of the losses sustained by Subsidiary Companies. Such losses 
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have been either carried forward in the Accounts of those Companies or 
provided for out of their undistributed profits. 


UNILEVER LIMITED 
(Footnote to Profit and Loss Account) 
The Profits of Subsidary Companies are included in the above account 
to the extent to which they are to be received in Dividends, No losses 
have been incurred by Subsidiary Companies. 


The Accounts of the Subsidiary Siete show profits for the year 
and such profits are included in the above Profit and Loss Account to the 
extent of the dividends receivable on this Company’s holdings. 


Credit has been taken for dividends declared by the Subsidiary Companies, 
which in the aggregate are less than the due proportion of profits earned 
by these Companies for the periods covered by their last audited accounts. 
No losses have been incurred by Subsidiary Companies with the exception 
of the X.Y.Z. Co. Ltd., where the plant is being reconstructed. This loss 
is attributable to the writing off of a part of the obsolescence of the 
demolished plant, and is carried forward in the books of that Company. As 
this loss is part of the programme of reorganization contemplated on 
acquisition, it has not been considered necessary to make provision therefor 
in the above accounts. 


In accordance with Section 126 of the Companies Act, 1929, we hereby 
certify that the profit of the subsidiary company has been included in the 
accounts of this company to the extent only of the dividend declared in 
respect of the year ended February 25, 1933. 


REFERENCES TO QUALIFICATIONS IN REPORTS OF AUDITORS 
ON BALANCE SHEETS OF SUBSIDIARY COMPANIES 


1. The auditors’ report on one of the subsidiary companies contains the 
following qualifications: “Subject to the values of the investments in 
subsidiary companies and the depreciation of the market value of the 
produce on hand and afloat.” 

2. The reports of the auditors on the balance sheets of two of the 
subsidiary companies state that no depreciation has been provided on the 
properties, plant, etc., of those companies during the past year. 

3, The report of the auditors on the balance sheet of a subsidiary 
company contains the remark that they have not been able to obtain satis- 
factory confirmation of the company’s titles to properties included in the 
balance sheet. 

4. The auditors’ reports on certain of the subsidiary companies contain 
one or other of the following remarks: 

(a) “No provision has been made in respect of depreciation or obsolescence 

Automatic Machines since September 30, 192 

* ob) “No provision has been made in respect of depreciation or obsoles- 
cence of Automatic Machines since September 30, 1929, other than an 
amount written out of Reserve in respect of a special class of machine.” 

Depreciation and obsolescence on the automatic machines belonging not 
only to this but to all the subsidiary companies has been provided for by 
allocations from the profits and reserves of this Company. The auditors’ 
report on one subsidiary company contains the following remark: “No 
depreciation has been written off the factory buildings since September 3), 
1929.” In the opinion of the directors no depreciation on the buildings 
referred to is necessary, as the valuation thereof is in excess of their book 
value. 

(Balance sheet dated September 30, 1932.) 
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5. The auditors’ report on the accounts of A.B. & Sons Limited, contains 
the following qualifications: “We are not satisfied with the internal control 
at Birdsville over cash transactions during the year: steps have been taken 
to institute an efficient system of control. The item ‘Freehold Works at 
Birdsville’ includes the Birdsville Dye Works, which are not in operation. 
The Capital Reserve Account (£131,914) is subject to the adequacy of 
provisions made for depreciation of fixed assets based upon revised estimates 
of the Board and to obsolescence. Subject to these observations. - 


PROPRIETARY COMPANIES UNDER THE 
NEW SOUTH WALES ACT 


A Sydney reader writes: 


“New South Wales Companies Act 1936 


“T have read with interest the article on ‘Proprietary Companies 
under the New South Wales 1936 Companies Act’ appearing in 
your January issue. 

“On page 468 reference is made to the fact that only a ‘company 
limited by shares (not being a no-liability company)’ can be a 
proprietary company. I think, however, that the point in the 
words in italics has been missed. Under Section 44 (1) ‘except 
where otherwise expressly provided, the provisions of this Act 
relating to companies limited by shares shall apply in relation to 
no liability companies,’ and the words in italics are apparently used 
definitely to exclude no-liability companies from the proprietary 
sections of the Act. 

“The wording used is certainly misleading (as a company 
limited by shares cannot in any case embrace a no-liability com- 
pany), and the purpose aimed at in using these words might have 
been better achieved by a separate paragraph to Section 44 (1) 
clearly excluding no-liability companies from the provisions dealt 
with. 

“This matter was pointed out by me at an interview I had 
with representatives of the Crown when we were reviewing the 
draft Bill, but an alteration was not made in the drafting. 

“A point not (I think) covered in the article you publish is the 
question: ‘When does a change of name (by insertion of “Pty.’’) 
take effect?’ Section 37 (7) certainly suggests that, once the 
name has been altered under authority of Section 37 (3), such 
alteration (for all purposes of Section 76) is effective forthwith, 
although the company does not secure the privileges of a proprie- 
tary company until its application to be so certified has been 
approved by the Registrar-General. It should be noted that there 
is nothing in the Act to compel a company to ‘become a proprietary 
company’ after inserting ‘Pty.’ in its name; Section 37 (6) only 
applies where the memorandum and/or articles are not such as to 
support an application to be certified as a proprietary company ; 
and under Section 39 the power given to the Court to order the 
excision of ‘Pty.’ is only effective against a company ‘certified by 
the Registrar-General to be a proprietary company. 
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“Thus it would seem that, upon altering its name by inserting 
‘Pty.’ that alteration (and any alterations in the articles) takes 
effect immediately, and the new name must thenceforth be used; 
the company may, or may not (as it pleases), lodge an application 
to be certified as a ‘proprietary company,’ but, even if it does not, 
it cannot be stopped from continuing to use ‘Pty.’ in its name.” 


We are indebted to our correspondent for directing attention to 
the provision in Section 44 (1), which we had overlooked. 

The point raised by our correspondent with regard to the name 
of a company has no substance in it, for when a company takes 
steps to change its name, it retains its old name until the Registrar- 
General has issued a certificate of incorporation in the new name, 

By Section 35 (4) of the New South Wales Act: “Where a 
company changes its name the Registrar-General shall enter the 
new name on the register in place of the former name, and shall 
issue a certificate of incorporation altered to meet the circumstances 
of the case.” This is a reproduction of the provision in Section 13 
of the English Act of 1862, and on the latter provision it was 
decided, by the unanimous decision of four judges, in Shackleford, 
Ford & Co. v. Dangerfield (1868, L.R. 3 C.P. 407), that a change 
of name is not complete until it has been entered upon the register, 
and a new certificate of incorporation has been issued, so that 
until those requirements have been complied with the company 
continues to exist under its former name. 

By Section 30 (1), a certificate of incorporation given by the 
Registrar-General shall be conclusive evidence that all the 
requirements of the Act in respect of registration and of matters 
precedent and incidental thereto have been complied with. As 
just stated, on a change of name, after the approval by the 
Governor, where that approval is required, the Registrar-General 
enters the new name on the register in place of the former name 
and issues a certificate of incorporation altered to meet the circum- 
stances of the case. Until the new name has been so entered on the 
register and the certificate issued, the original certificate of 
incorporation remains‘in full force. 

The provisions of Section 35 (4) apply to all companies, 
including proprietary companies. 


Section 37 (7) provides that “An alteration of a memorandum 


pursuant to this section other than a change of the name of the 
company shall not be effective until confirmed by the Court and 
an office copy of the order is filed with the Registrar-General.” 
The words “other than a change of the name of the company” 
were inserted in this subsection, because it is not necessary to 
obtain the confirmation of the Court to the change of the name 
of a company. 


It is inconceivable that the Registrar-General would register 


a company with the word “Pty.” as part of its name if the memo- 


randum or articles of the company did not comply with the & 


statutory requirements relating to proprietary companies. 
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Aspects of Gross Profit 


By Tuomas D. Hap_Ley, F.c.A.A. 


Most traders seem to have their eyes riveted upon more volume 
in sales. The greater the volume the more they seem to be assured 
that the final result of a period of trading will be successful. More 
sales to them becomes the solution of all managerial difficulties. 
This implicit faith in the virtue of sales causes the neglect of 
other vital factors. Sales undoubtedly provide the wherewithal, 
but at the same time they must be sales of the right class, and the 
right class is that which provides the right margin of trading 
surplus. 

Many accountants are very indefinite as to the meaning of gross 
profit. To me it is the difference between the price at which an 
article is sold and the cost to make or purchase it. It involves 
nothing else. The cost to make an article includes all those elements 
which are essential to and which have come into existence with 
production. It covers all costs up to the time of delivery into your 
warehouse. It should bear favourable comparison with the cost 
of an article purchased from an outside supplier. 

The price at which the article is sold is very definite. By 
deducting that which the article costs we have a balance which is 
termed the gross profit. Out of that amount we then must find 
the costs of selling. These costs include all expenses of the sales 
force together with the costs of advertising. When delivery has 
to be made to the warehouses or to the agents of our customers it 
includes delivery costs, for a sale has not been made until we have 
effected delivery. 

After deducting from this gross profit the cost of selling, 
advertising and delivery, there should be a balance which is known 
as the trading surplus. It is this trading surplus with which 
management is vitally concerned, as it tends to be most elusive. 
Gross profits themselves may be swamped with the costs of selling 
with the result that trading surpluses may then be insignificant or 
may entirely disappear. 

If we had no administrative charges this trading surplus would 
be equivalent to the net profit. From the trading surplus the only 
deduction should be the administrative charges. Therefore the 
desired trading surplus must equal the budgeted net profit together 
with the administrative charges. This then introduces the question 
as to that which is embraced by administrative charges and that 
which is the amount we consider as the essential net profit. 

Administrative charges, we all understand, are those associated 
with the general management of the business. Costs associated 
with selling or with manufacturing are excluded. They include 
the salaries of the general management, the clerical organization, 
and their associated expenses. They include such items as 
directors’ fees, legal expenses, accountancy and auditing services, 











96 THE AUSTRALIAN ACCOUNTANT MAR. 


bookkeeping records, etc. Such items, however, are relatively of 
a fixed nature. Despite any fluctuation of sales or of volume in 
the factory they tend to remain unaltered. 

Net profit has several divisions. It should include dividends on 
shareholders’ capital which economic conditions will allow, provi- 
sions for taxation, sinking funds and other appropriations for 
specific or general purposes. In my opinion it should also include 
interest on loan money. When we have determined the adminis- 
trative costs and to them have added the essential net profit a total 
is given which must be sought from the trading surplus. 

The budgeted trading surplus may show that it is much more 
than that which has been enjoyed in previous years. It would 
then be a very ineffective approach to this managerial problem 
merely to reduce the net profit to the extent which the trading 
surplus appears to be excessive. Rather is it not demanded of 
management that it shall make an intimate examination of the 
nature of the gross profit and of the costs of selling from which 
this budgeted trading surplus emanates? 


Gross Prorit BuDGET 


The preliminary work associated with the preparation of the 
gross profit budget may be very considerable. The trading may 
involve many classes of goods distributed in the various States 
under various conditions. In each State and with each sales 
classification various rates of gross profit may accrue. 

This may be due to local economic circumstances, distance from 
supply, purchasing power of territory, and other such factors 
which often cause the rate of trading surpluses of the States to 
differ considerably. Then during the financial period there prob- 
ably will be with each sales classification peaks and valleys in the 
sales volume. Those months with peaks will show the large 
trading surpluses while those with the valleys will show a small 
surplus or perhaps a loss. 

There should then follow an analysis of potential sales fields 
and purchasing power for each of the sales classifications, not 
only in the States themselves, but in the various territories of those 
States. Such information enables judgment to be formed as to 
the degree of sales activity necessary with both personnel and 
publicity in fields that may have been weak. 

It is therefore apparent that this gross profit budget, though 
perhaps very involved, is a very necessary feature of the sales 
control. It requires considerable thought, and when completed 
it should be capable of being justified in every detail. If this 
budget subsequently reveals a gross profit greatly in excess of that 
of previous years it should not be accepted without review. Then 
again if it shows an amount considerably below that of the previous 
year it must naturally raise a question whether there is retrogres- 
sion in some of the territories. 
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POTENTIAL VALUES OF TERRITORIES 


In some classes of business this study of gross profit may need 
an extension to a study of the potential value of customers gene- 
rally or of important customers under each sales classification in 
each territory. The potential value of customers gives their maxi- 
mum buying power. Although the actual sales of previous periods 
| are shown, as against the potential sales value of customers they 

may be very insignificant. It is of much greater statistical value 
to make comparisons with potential figures than with the figures 
of previous years, as it usually provides a greater sales stimulus. 

The methods employed of determining potential values of 
territories need not be discussed here. Our attention at the 
moment is directed towards problems associated with gross profit. 
If the first survey shows results that are unsatisfactory, it may 
necessitate a revision of gross profit percentages, changes in pur- 
| chasing arrangements, sub-divisions and alterations of territories, 
) special advertising appropriations, and various other changes with 
the object of providing the desired trading surplus to which I 
have already referred. 

This intimate analysis of territories and of sales activities to 
determine budgets of gross profits usually reveals innumerable 
lost opportunities, wasted efforts, and sales indifference. It 
undoubtedly stimulates sales executives towards greater activity 
in planning which in turn is reflected in better performances 
from the sales force itself. 


STANDARD PURCHASE PRICES 


When the business has its own factory, experience has shown 
that it is desirable to have transfers to the warehouse at some 
prearranged value. When the sales manager has each purchase 
from the factory charged at an amount different from that of the 
previous delivery it becomes most confusing. It will be evident 
| that when there are fixed values for transfers from the factory 
considerable care needs to be given to the estimating, as costs in 
| excess of the transfer value would then have to be borne by the 
factory itself. The question then arises as to the treatment of 
» surpluses or deficits on the manufacturing costs. Should they be 
| deducted from or added to the budgeted trading surplus or should 
| they be treated separately and be shown in the profit budget as an 
§ addition to or deduction from the net profit itself? 
If the factory be showing large deficits on its manufactured 
costs it must be due either to under-estimating, to factory 
; inefficiency, or to factory idleness. If it be under-estimating then 

it should be corrected even though it may mean a reduced margin 

of gross profit and perhaps aggravate the sales manager. If it be 
| factory inefficiency then gross profit percentages should not be 
| interfered with. Improved managerial control and _ internal 
| teorganization should be the corrective. Definitely in no way 
| should it be associated with manufacturing operations and be 
) telected in an increased production cost, causing a reduction in 
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gross profit margins. It should not be deducted from the trading 
surplus but be shown as a deduction from net profit. If the 
deficit be due to factory idleness, it also should not be included 
in the cost of the manufactured goods but should be shown 
separately as a deduction from the total trading surplus. 


BuyING To A STANDARD Gross PROFIT 
In departmental stores buyers commonly fix attractive selling 
prices for their lines and then seek suppliers who will provide 
goods at a cost which will give them the required percentage, 


For example, the buyer may wish to sell an article at say 7/ll, 3 
If he desires his department to show 25% gross return on sales 
he will seek a supplier who can provide goods at 5/11 or less. His & 


adding 334% to the 5/11 will give him the 25% return. 
Frequently the trader finds himself caught with slow moving 
lines and is forced to reduce his prices to clear his stocks. He 
will resort to bargain sales which assist him in unloading, marking 
down the prices of some or all of his stocks. As such movements 


in gross profits may occur with great frequency and in varying 
degrees, it is necessary to perfect the accounting control of the 


gross profit so that the desired trading surplus will not be lost 
sight of and perhaps be reduced to a figure much below that 
budgeted. 

To meet that condition many trading organizations will record 
their purchases in accounting records supplementary to, and in 
greater detail than, those used in the ordinary financial system. 


Purchase invoices are marked with the selling prices, and depart: § 





mental summaries of both purchase and selling prices are recorded ff 


in these supplementary books. Mark up and mark down reports 


are supplied to the accounts department daily, showing the move & 
ment in prices on various lines from the original figures. These 


reports also are passed through the supplementary records. 


Opening inventories are taken both at cost and selling prices, and 


controlling accounts for departmental stocks are established at 
hoth values. By having these purchase values in continuous rela- 
tion to selling values the mark up percentage can at any moment be 


ascertained. This percentage is then applied to the sales to give § 
their cost, and the gross profit earned. Stocks at cost of each Ff 


trading department may be calculated by deducting the mark up 
percentage from the stock at the sale value. Then, by deducting 


the selling costs from the calculated gross profit, the trading surplus 


will be shown. This is useful for incorporation later in the 


executive reports, which should provide for comparison with the FF 


accumulative figures of the budget. 


Loss oR GAIN ON STANDARD Gross MARGINS 
This also is a feature which may be considered to advantage. 


For example, again assuming that the trader desires to sell a BF 


7/11 with a gross return on the sale of 25%. That is his 





budgeted percentage. On most of his lines he may be getting that 


a, 





Sms =a 


Qa.N 
> ew 





1937 THE AUSTRALIAN ACCOUNTANT 99 


margin, then he experiences difficulty in finding suppliers who will 
provide the goods at 5/11, which will give him his desired per- 
centage. He may find himself compelled to buy at, say, 6/3. In 
the supplementary book this movement will be recorded in the 
following manner: First the invoice from the supplier would be 
marked with the price at which the goods were to be sold—7/11. 
25% would be taken from the 7/11 to show the desired gross 
margin, giving 5/11. This 5/11 will then be deducted from the 
6/3, showing 4d. In the supplementary books the 4d. would be 
debited to a buying loss or gain account while 2/- would be 
credited to gross profit account. 


CoMMISSIONS 

With the fixing of the required amount of gross profit and the 
percentage to apply, commission sometimes presents some prob- 
lems. For example, travellers may be receiving a salary only or 
a small salary with a commission, or they may be receiving only 
acommission. If the city travellers be receiving only a commission 
it is common to have the country travellers receiving a higher 
rate, for the reason that the travelling time between the customers 
in the towns of their territories prevents their making a greater 
number of contacts than do city travellers. Then there may be 
the problem of the sales executive being given an over-riding 
percentage on the profits of his department, or of all departments 
if he supervises several, based upon an increase in the sales, or as 
a percentage of the gross profit or in accordance with some other 
method that appeals to the zeneral management. For that reason 
then an examination of the question of commission indicates that 
perhaps in every instance it is more desirable to determine first the 
gross profits for each territory, then deducting its own charges for 
commission to ascertain its own trading surplus. The commission 
allowed to the sales management, together with other sales admini- 
strative costs are deducted from the total of all trading surpluses. 


CasH DIscouNTs 


In some instances cash discounts are allowed at rates varying 
with terms. Although cash discounts are of a financial and 
administrative nature they are often, with commission, applied 
separately to cost sheets. This is done when they vary consider- 
ably in different territories. Some businesses may allow a discount 
of 33% in seven days and 24% in thirty days. In such circum- 
stances, when budgeting the gross profit, an allowance for discount 
is included, representing 33% of the total budgeted sales. In the 
supplementary records, an entry is passed each month, debiting 
discount allowable and crediting a discount provision with 33% 
of the credit sales for the month. The actual discount taken is 
debited from the cash system to this discount provision account. 
The balance on the account indicates the amount of discount of 
which customers have not taken advantage and which, in the 
opinion of the business, they should be encouraged to take in 
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order that capital in the form of book debts may be received 
earlier, re-invested in stocks and turned again. Of course, the 
effect of this treatment is to cause the margin of gross profit to be 
set at a figure slightly higher than it otherwise would be, if the 
net amount of the discount only is included in the gross profit 
budget. Management itself will need to consider the wisdom of 
following such a procedure. If the inclusion in the gross profit 
budget of the higher discount rate has in practice no ill-effect upon 
the efforts jof the sales force there may be some advantage in 
having an accounting record to stimulate the efforts of the collec- 
tion department in having customers take more interest in the 
discounts that are offered to them. 


VARYING Rates oF Gross PROFIT FOR DIFFERENT SALES 
CLASSIFICATION 


In the various departments or territories there may be sales 
of various classifications carrying different rates of gross profit, 
One classification may carry 5%, another 15%, another 25%, 
and another 334%, all averaging 224%. In department stores 
one often finds varying rates of gross profit on the different sales 
classifications of each department. What are known as “draw’ 
lines carrying little or no gross margins will be advertised with 
a view to drawing customers to the store, their visit probably 
resulting in a greater stimulation in sales of other classifications. 
These “draw” lines may or may not be priced to care for the cost 
of advertising. They may be priced even below that at which they 
were purchased, particularly when they have been in stock some 
time. Such treatments of prices which have their effect upon 
the total departmental gross profit suggest that there should be 
adequate control by the sales executives of the consequences of 
quick price movements so that the total desired monthly trading 
surplus will not be overlooked. 

Then there is the problem of different sales classifications which 
sell at different seasonal times of the financial period. No. | 
classification may sell well from September to November, No. 2 
may sell from August to December, No. 3 may show its period 
from March to the end of May, and so on. As the department 
must not wait until the end of the financial period to determine 
whether it is getting its full quota of gross profit and trading 
surplus, but must know it as the financial period progresses, there 
is the suggestion that the control may need to be very complete. 
This may be done by a weekly or a monthly predetermination of 
results before the commencement of the financial period, showing 
figures both for the short period and cumulatively. The executive 
reports also must show a comparison of actual results with budgets 
of gross profits, selling costs and trading surpluses. The effect 
then is to give management a closer control of the revenue out 
of which it hopes ultimately to provide the desired net profit. 
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red Stock TURNOVER 
the Traders frequently overlook the value of greater stock turn 
be in their desire to buy large quantities at better prices. The purchase 
the [ of small quantities with more activity in publicity and with a 
ofit | faster rate of stock turn would probably compensate them con- 
of [siderably more. However, what stops the trader from following 
ofit [this policy of greater stock turns to a mathematical limit? If he 
son buys quantities too low he has freights and other inward charges 
ine proportionately too high. He has the difficulty of having a limited 
we range to show his customers. He also loses the advantage of mass 
he display and large selection, which in selling is a very desirable 
the F feature. He may also lose the advantage of better trade discounts, 

which usually are not good when small quantities are purchased. 

» It is a mathematical computation as to the desirable stock turn. 
Casu Discount as Trape Discount 
Some traders treat their cash discount as trade discount, particu- 

ales larly when they are looking for fast rates of stock turnover. 
fit, F Some suppliers, in their great desire to get cash, will allow a trader 
1%, as much as 5% for spot cash. If the trader offers these goods at 
res the price at which he purchased them, including the 5% discount, 
ales and disposes of them within one week his rate of return per 
iw annum on an investment of £100 would be very large indeed. 
vith — In twelve months he would make 52 times 5%. That, of course, 
bly may be unusual, but it demonstrates the principle. It appears 
ons. then that greater stock turn is vital to more successful trading. 
ost One knows there is the great temptation to take large quantities 
hey for the sake of lower purchase rates, but the advantages in larger 
ome total gross profits accruing from a faster rate of stock turn may 
pon far outweigh any benefits from other directions. 
be iat Th 
a ee EXECUTIVE REPORTS . : 
ing In this discussion I shall not deal with the details of weekly 


and monthly reports for sales executives other than to mention 
» that the margins of actual gross profit by comparison with that 





. budgeted should form a prominent feature. Also there should be 
52 shown the rate of stock turn of the various sales classifications. 
sal These two features, unfortunately for many businesses, are com- 
val pletely overlooked through undue concentration on the volume of 
lee sales alone. Better trading surplus, out of which administrative 
ing charges and net profit must be found, comes only from a greater 
vere fe 870s profit and a lower selling cost. As I mentioned before, the 
wm administrative charges are relatively fixed. Throughout the finan- 
a cial period they do not require much attention. At the same time 
ring selling costs themselves, though unquestionably requiring close 
tive  SUPervision, have not the innumerable problems that are associ- 
sets | ated with gross profit. When sales executives appreciate in a 
Fect Practical way that gross profits and particularly trading surpluses 
out @ “Ce Most elusive factors in the trading, they will study their 


executive reports more closely to see that the objectives which they 
set in the budget are being progressively attained. 


THE AUSTRALIAN ACCOUNTANT 


Bankruptcy Section 
Edited by A. H. OuTHwaltE, F.c.A. (AUST.) 


A REVIEW OF THE BANKRUPTCY BILL INTRODUCED 
BY THE ATTORNEY-GENERAL ON DECEMBER, 3, 1936 


(Clauses which refer purely to departmental administration, or 
which merely clarify defects of phraseology of the Act, are omitted) 

Clause 2: Refers to a schedule substituting the word “‘seques- 
tration” for “bankruptcy” where used in various places throughout 
the Act. To rectify misuse of the word “bankruptcy.” 

Clause 8: Provides that examinations of persons other than 
debtors may be held in chambers instead of in open Court if the 
Judge so directs. 

Clause 12: Provides that proceedings relating to the first meet- 
ing of creditors are to be governed by the Rules. Consequent upon 
repeal of the First Schedule to the Act. 

Clause 13: This amendment removes the discretion of the Court 
as to ordering a public examination of the bankrupt when making § 
a sequestration order. The order for an examination becomes 
mandatory. As a rule neither the Official Receiver nor any of the 
creditors has at this early stage any material upon which to con- 


duct an intelligent examination upon the bankrupt’s “conduct, & 


trade dealings, property and affairs.” If it is sovght to make a 
public fuss about the bankrupt’s affairs and harass him to a certain 


extent, those objects and little else are probably achieved by this & 


formality and its incidental expense which the Bill seeks to make 
compulsory. The Trustee or Official Receiver can, without this 
provision, at any time hold an examination under Section 80 if 
really required. 

Clause 14: Repeals the provision of Section 74 (4) requiring a 
Committee of Inspection to meet at least once a month. A sensible 
amendment. The Parliamentary Committee, in recommending its 
adoption, quotes and supports the following from the recommen- 
dations of the Conference referred to in last month’s issue: 

“The necessity of attending a meeting of creditors once a month whether 
or not there is any business to be transacted is a contributing cause of the 
section’s unpopularity.” 

Clause 15: An addition to Section 80 to make it clear that the 
provisions of that section (examinations before the Court) apply 
to a debtor under Parts XI and XII as well as to a bankrupt under 
a sequestration order. 

Clause 16: Repeals Section 83 and provides that matters relating 
to proofs of debt are to be governed by the Rules. Consequential 
upon repeal of the Second Schedule to the Act. 

Clause 17: This clause, in its various sub-clauses (a) to (m), 
contains amendments of Section 84 relating to priority of debts. 
Several of these amendments are ill-conceived, and the reasons 
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given by the Parliamentary Committee in support of its recom- 
mendation of the amendments show confusion of thought and 
ignorance of practice. 

Sub-Clause (a) : Provides for priority of the costs of the solicitor 
employed by a debtor in obtaining the protection of the Act, thus 
validating the present practice, which has apparently no legislative 
warrant. The suggestion of the Conference that the costs of any 
public accountant employed to investigate and report upon the 
affairs of the debtor immediately prior to any bankruptcy proceed- 
ing should also be given priority has been rejected. The Parlia- 
mentary Committee, in recommending this rejection, say that 
the costs of the solicitor to prepare the documents necessary to 
enable the debtor to sequestrate or assign his estate should be 
borne by the creditors out of the estate ‘“‘as they are necessary to 
its administration”; but the costs of accountants for investigation 
are not under the control of creditors, and should not be accorded 
a statutory preference. The Committee thus approves of payment 
of the taxed costs of a solicitor employed by a debtor to fill in a 
form of deed of arrangement and affidavit which requires more 
accountancy than legal skill, as any candid sojicitor will admit. 
These costs tax at about eighteen guineas and are not “under the 
control of the creditors.”” The documents take a practising account- 
ant an hour or two to prepare and register, and he charges nothing 
for the work ; but when he seeks priority for his skilled and respon- 
sible work of investigation and report he is referred by the Parlia- 
mentary Committee to the mercy of an extraordinary resolution 
of creditors after the work has been used and acted upon. If pro- 
fessional services, whether of solicitor or public accountant, have 
been properly engaged, they should be paid for as of right without 
reference in either case to an ex post facto resolution of creditors. 
In one case they should be taxed and in the other fixed by the 
Registrar subject to appeal to the Court. The Parliamentary Com- 
mittee also has qualms that a trustee’s duty to the creditors might 
conflict with his interest as claimant for a fee as investigating 
accountant. This position would not arise if, as suggested above, 
the investigating accountant’s fee were referred to the Registrar 
(subject to appeal to the Court) for certificate that his employment 
under the circumstances and the fee charged were reasonable. 

Sub-Clause (b) : Provides that in the case of an order for admin- 
istration of a deceased person’s estate the date of death is to be 
taken for the purpose of determining the matter of priority of 
wages and salaries. The object of the amendment is apparently to 
ensure that priority will be preserved for wages owing by the 
deceased at date of death which would otherwise be deprived of 
priority by reason of the lapse of time between the date of death 
and the order of administration. 

Sub-Clause (c): The limit of £200 preference for claims for 
workers’ compensation is repealed. The amendment will be of 
importance only in the rare cases where any such claims have not 
been covered by insurance. 
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Sub-Clause (d): A sensible amendment recommended by the 
Conference and adopted by the Parliamentary Committee. It pro- 
vides that where a bankrupt is liable for rates as occupier only, 
the rates due at the date of bankruptcy are to be treated as accruing 
from day to day and preference is accorded for a proportion thereof 
only up to the date of sequestration. At present the rating body 
has priority for the whole of the rates falling due within a year 
prior to the order of sequestration and covering a proportion of 
the rating year subsequent to the order. This full year’s priority 
has the effect of payment of the rates by the tenant’s estate for the 
benefit of the landlord as to any period of the rating year subse- 
quent to the date of sequestration. 

Sub-Clause (e): An amendment of verbiage to make it clear 
that a preferential creditor for rates, etc., must deduct the value 
of the security, whether expressly given by the bankrupt or created 
by statute. 

Sub-Clause (g): An amendment to provide that, to entitle them 
to priority, the costs, charges and expenses incurred in the interests 
of creditors prior to sequestration (or assignment, etc.) must be 
taxed. As the Act stands they must be passed by a special resolv- 
tion of creditors at a general meeting, the notice convening which 
contains a copy of the resolution to be submitted. Under the next 
sub-clause the word “special” is to be altered to “extraordinary” 
so that to entitle an investigating accountant to have his costs, 
charges and expenses paid out of the estate: 

1. They must be incurred in the interests of creditors. 

2. They must be taxed. 

3. They must be passed by an extraordinary resolution of a 

meeting called to consider them. 

There is something missing here. The framer or framers of the 
amendment have failed to make a job of it. After being taxed and 
then passed by an extraordinary resolution of creditors this 
attempted imposture should surely be referred to the Court with 
a right of appeal to the High Court by the Registrar or any creditor 
or the bankrupt or the Attorney-General or Chief Commissioner 
of Police. The reasons given by the Parliamentary Committee in 
support of the amendment are as follows: 

“To assure that the costs and charges are such as are reasonable and 
necessary in the administration of an estate or were of benefit to the creditors 
and not extravagant, it is desirable that some person or authority, other 
than the trustee who is an interested party, should inquire thereinto, and 
taxation is the most convenient method of accomplishing this.” 

These can be dismissed without discussion, as they ignore the 
facts that the charges must be passed by the creditors, and that the 
creditors themselves are at least as well able as any taxing officer 
to judge whether the expense has been of benefit to them and 
whether the charges are reasonable. The amendment is one ol 
those irritating absurdities which seek to thrust added complica 
tions upon a business already overburdened with them, and which 
assumes that trustees and their brethren are actual or potential 
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impostors, and that creditors are nitwits and pigeons to be plucked. 
The charges of an investigating accountant should be placed on 
the same footing as a solicitor, and after being certified by the 
Registrar (subject to appeal) should be paid as of right as an 
expense of administration. 

Sub-Clause (h): Special priorities to be passed by a meeting of 
creditors under the much-discussed Section 84 (1) (j) are, under 
this amendment, to be passed not by a special resolution (a majority 
in number and three-fourths in value present and voting personally 
or by proxy) as at present, but by an extraordinary resolution 
(three-fourths in number and value so present and voting). This 
proposal for an extraordinary resolution was put forward by the 
bankruptcy department when the 1932 amendments of the Act 
were under consideration. It was vetoed by the Minister then, 
and in the name of all common sense should be scotched again and 
whenever in future years to come it rears its silly head. That the 
wishes of the general body of creditors are sufficiently expressed 
by a vote of a majority in number and three-fourths in value is 
obvious enough, particularly when it is remembered that the notice 
convening the meeting must set forth a copy of the resolution to 
be submitted. It is equally obvious that much injustice may be 
done by barely more than one-fourth in number only voting 
adversely to the majority in number and three-fourths in value. 
These facts are patent enough, one would think, to deter any 
Parliamentary Committee from recommending the amendment, 
and in face of them we look for the Committee’s reasons for sup- 
porting it. Here they are: 

“Creditors for large amounts, who intend being present at meetings of 
creditors may, by important business or other unforeseen cause, be prevented 
from attending or sending a delegate and thus the meeting of creditors may 
not be truly representative of a majority of the creditors of the estate and 
ne consequently may not be in accordance with their views or 
wishes. 

“The Committee recognises that it would be difficult to assure that the 
assent of all the creditors should be obtained, but considers that the bare 
majority in number and three-fourths in value of a meeting which may 
comprise only a minority of all the creditors is not sufficient to safeguard 
the interests of all parties in an important matter of this description and is 
of opinion that at least a three-fourths majority both in number and value 
should be obtained.” 


It is difficult to take such reasoning seriously. Creditors for large 
amount may be prevented by important business or other unfore- 
seen cause from attending or sending a delegate to a meeting to 
consider “an important matter of this description,” as the Com- 
mittee put it. So, because creditors of large amount are “pre- 
vented” by still more important business from sending a proxy, 
their possible but unknown wishes are to be left for expression 
not by the majority in number and three-fourths in value, but 
by the minority having no more than one-fourth in value and a 
bare excess of one-fourth in number. If the extraordinary resolu- 
tion is passed by the required three-fourths in number and value 


c 
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the reasoning of the Committee that creditors of large amount not 
attending and unrepresented by reason of still more important 
business might have turned the vote the other way still applies, 
but it does not seem to have occurred to the Committee that preser- 
vation of the possible wishes of absent creditors is not in any way 
attained by insisting that the vote of those who do make it their 
business to be present shall be increasingly overwhelming. 

But why all this fuss and pother about the views of the absentee 
whose other business is so important that he is prevented from 
sending a proxy? Why all this concern to “safeguard the interests 
of all parties” by empowering a bare excess of one-fourth in num- 
ber to dictate to the rest of the meeting? Are not the large absen- 
tees and “all parties in an important matter of this description” 
already sufficiently protected? How about the concluding para- 
graph of the section: 

“Provided that no payments shall be made under this paragraph until 
twenty-eight days after a certificate that the notice convening the meeting 
was duly forwarded to the debtor and to every creditor appearing in the 
statement of affairs or debtor’s affidavit has been filed in the Court together 
with a copy of such resolution. Before the expiration of that period of twenty- 
eight days the bankrupt or debtor or any creditor may apply to the Court 
to reverse or vary the decision of the creditors and the Court may make 
such order as it thinks fit.” 

Away back in 1932 this departmental chimera, this official night- 
mare ridden by a ruthless majority over the heads of a resentful 
but necessarily submissive minority, was shown the light of day 
and forthwith took the count. Fortunately for the community, 
there was then in charge of the amending Bill (now incorporated 
in the Act) a Minister with business ability and experience in 
the practice of bankruptcy law. But dreams, even those of the 
nightmare, cup winner, and other such thoroughly fantastic varie- 
ties, are reputed to have come true, so the saving clause quoted 
above was left in the Bill and duly passed into law as an insurance 
against any such remote possibility. Now, notwithstanding the 
complete protection of the clause, the Parliamentary Committee 
must drag from its prison house this departmental ghost where- 
with to scare fellow-members : 

“Harrow up their souls; freeze their young blood 

Make their two eyes like stars start from their spheres 

Their knotted and combined locks to part 

And each particular hair to stand on end.” 


In face of the Committee’s report that there is no safeguard of 
the position which the elaborate proviso to the section in fact pro- 
tects to the fullest degree, it is only fair to the Committee to enquire 
whether not one of its members or predecessors has, during the 
past three years of study and reflection, considered the plain object 
and effect of that proviso and communicated its simple construc- 
tion to his fellow-members. And Echo answers: “Not one.” 

Sub-Clause (i): A further sop to the dissentient creditor which 
enables him to thrust upon the shoulders of the Registrar the 
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burden and expense of application to the Court to ventilate any 
alleged grievance against the decision of the creditors. There can 
be no objection to the Registrar having general authority to bring 
any decision of the creditors before the Court, but the following 
part of the Committee’s reason for recommending the amendment 
carries as little conviction as many of its reasons for other recom- 
mendations : 

“Many creditors and debtors are diffident in appearing publicly to com- 
plain of the actions of others and do not care to incur the expense of making 
application to the Court direct. They would, however, be prepared to furnish 
the Registrar with information which would warrant that officer referring 
the matter to the Court.” 

This encouragement of hide and seek for the diffident creditor who 
has not sufficient faith in his grievance to face the music himself 
seems somehow out of place. 

Sub-Clauses (j) and (k): To eliminate unnecessary words in 
Section 84 (1A). 

Sub-Clauses (1) and (m): To provide that benefit of any kind 
resulting from litigation may be made available to creditors indem- 
nifying the trustee against the costs. The Act at present applies 
the principle only to litigation for recovery of assets. Suggested 
by the Conference and adopted by the Committee. 

Clause 18: To give the Court discretion under Section 85 to 
allow a wife’s or husband’s claim, on her or his application to the 
Court, to rank for dividend with other creditors. 

Clause 19: To clarify the meaning of Section 88 A. 

Clause 20: 

Sub-Clause (b): To exclude from the property of the bankrupt 
divisible amongst creditors houses built by any association formed 
for providing houses for returned soldiers and their dependants. 

Sub-Clause (c): The alteration of verbiage proposed by this 
amendment does not attain its apparent object. 

Clause 21: Addition to Section 97 to protect trustees under wills, 
etc., from liability where they have in good faith and without 
negligence paid legacies, etc., to beneficiaries who are bankrupt. 

Clause 22: To make the provisions of Section 101 of the Act 
relating to appropriation of the salary, pension, etc., of a bankrupt 
less mandatory and to give wider discretion to the Court. 

Clause 23: To remove certain limitations of a trustee’s right of 
disclaimer which legal decisions have placed upon Section 104 as 
at present worded. 

Clause 24: 

Sub-Clause (a): Enable a trustee to sell by private contract 
where the property to be sold is sworn not to exceed in value £300. 
An amendment in the right direction, but the limit should be 
increased to £500, and the amendment does not say who does the 
swearing. 

Sub-Clause (b): Gives the trustee power to compromise debts 
up to a limit of £300 (instead of the present limit of £100) and 
to sue for any debt up to the same amount. A good amendment. 
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Clause 25: An excellent addition to Section 111, relieving the 
official receiver or trustee from any personal liability for land tax, 
rates, or other statutory charges except to the extent of any rents 
or profits received from the property. A recommendation of the 
Conference adopted by the Committee. 

Clause 26: Repeals the impracticable provisions of Section 112 
specifying fixed periods within which dividends are to be paid. 
Provides also that the trustee may remit the dividend instead of 
notifying a time and place of payment. Another wise adoption 
of a recommendation by the Conference. 

Clause 29: Confers power on the Court to fill a vacancy in the 
office of trustee on the application of a creditor or the official 
receiver. The power is alternative to the present authority of a 
meeting of creditors to fill the vacancy. 

Clause 30: Repeals the absurd Section 130 A of the Act known 
as “Spooner’s Section.” 

Clause 31: Clarifies the meaning of Section 133 (3) and enables 
the trustee desiring his remuneration to be fixed by the Court 
under Section 133 (8) to apply direct instead of through the 
Registrar, as he must do at present. Recommended by the Con- 
ference. 

Clause 32: Enables the bank for keeping the estate account to be 
appointed by the Deed. 

Clause 33: Enables the trustee to pay in cash or as he thinks fit 
sums of less than ten shillings for dividends and petty expenses 
of carrying on the business. Recommendation of the Conference. 

Clause 34: Amendment of Section 141 giving the trustee (with- 
out approval of the Registrar) discretion in the matter of invest- 
ment of surplus funds on fixed deposit. 

Clause 37: Amends Section 160 of the Act to provide that 
adjournments of meetings under Part XI shall not exceed an 
aggregate period of three months. The Committee point out that a 
meeting can at present be adjourned for three months and again 
for a further three months and so on, and that “matters are in sus- 
pension to a large extent while the meetings are wumfinalised.” 
(What a hideous piece of coinage that word is!). There is nothing 
in this argument. It is useful in the interests of the debtor and 
creditors to be able to adjourn the meeting from time to time 
indefinitely, and any injured creditor has his right to apply for 
sequestration. In those cases where it is convenient to adjourn 
from time to time indefinitely, the proposed amendment would 
result in the inconvenient practice of calling fresh meetings from 
time to time at the close of each limited period of adjournment. 
Clause 38: 

Sub-Clause (a): Provides that under any composition or scheme 
of arrangement the distribution must be in accordance with the 
priorities specified by Section 84. 

Sub-Clause (b): Provides that the documents required to be 
filed in the Court within three days may, within that period, be 
forwarded by registered post to be filed. 
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Sub-Clause (c): The binding nature of the composition or 
scheme is to relate only to debts from which a debtor would be 
released by a certificate of discharge in a sequestration. 

Clause 39: The Chairman’s certificate under Section 162 (2) 
is to be prima facie, and not, as at present, conclusive evidence. 

Clause 40: The priorities and order of distribution of Section 84 
are to be observed under any deed of assignment under Part XI. 

Clause 41: The notice filed under Section 164 is to be prima facie 
evidence and not conclusive as at present. 

Clause 42: This clause provides that the trustee, under a compo- 
sition scheme of arrangement or assignment under Part XI, where 
he is of opinion that a debtor has committed any act which, in case 
of bankruptcy, would constitute a void settlement under Section 94 
of the Act or a preference priority or advantage under Section 95, 
shall forthwith summon a meeting of creditors and report the 
matter to the meeting and to the Court. If the meeting so directs 
the trustee must refer the matter to the Court and the Court may 
declare the deed void and make a sequestration order. The order 
declaring the deed void is to take effect only if a sequestration 
order is made within fourteen days after the date of the order 
declaring the deed void. The latter order is to have the effect of 
making the deed an act of bankruptcy for the purpose of obtaining 
a sequestration order. If the trustee is of opinion that a debtor 
has committed any offence against the Act or, in relation to his 
estate, against any law of the Commonwealth or any State, the 
trustee is to forthwith report the matter to the Court and the Court 
may order a prosecution. 

Apart from objections on the ground of principle, the section 
has certain obvious crudities. The trustee must first report to the 
Court and later, if so directed, refer to the Court. The difference 
between reporting and referring is not clear. Presumably the 
practice would be to file a duplicate of the report and call it a 
reference. The clause authorises the Court to make a sequestration 
order when declaring the deed void and goes on to provide that 
within fourteen days a sequestration order may be obtained if not 
made in the first instance. As the material for an order will be 
available upon the reference the provision for a hold-up for fourteen 
days during which an order may be obtained seems a clumsy and 
unnecessary contrivance. 

The opening words of the clause refer to a composition, scheme 
of arrangement or deed of assignment, but the succeeding sub- 
clauses relating to declaration of voidance and order of seques- 
tration mention only “the deed.” There can, therefore, be no order 
of the Court declaring a composition or scheme of arrangement void 
nor any consequential sequestration order in respect of them. The 
clause represents one more effort, and a clumsy one at that, to 
impose upon the trustee and creditors by means of reports, refer- 
ences and whatnot, obligations which belong to the realm of guar- 
dianship of public morality and have nothing to do with an 
agreement between a debtor and his creditors that they shall accept 
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less than the full amount of their claims. If the principle of con- 
verting acquiescent creditors and their trustee into public informers 
is to be applied to an arrangement between a debtor and all his 
(say, three or four) creditors, there can be no logical reason why 
it should not be applied to the case of a single creditor and debtor, 
One finds no provision of the kind in the Crimes or Police Offences 
Acts or other legislation of the kind because the good sense of the 
community has not hitherto sought to place the garb of an informer 
upon the creditor who, from necessity or beneficence, or a little 
of each, takes from the debtor less than his pound of flesh. Yet 
bankruptcy legislation, which unfortunately covers almost any 
agreement with more than one creditor, is sought to be used to 
place that unpleasant mantle upon the unwilling shoulders of the 
creditors and their trustee. The knowledge otf the subject and 
attitude of mind of those who advocate that sort of bureaucratic 
stuff is best indicated by the following extract from the Parlia- 
mentary Committee’s report upon the clause. For convenience of 
this review the paragraphs of the report have been given numbers: 

“1. Cases have come under notice in which persons who have committed 
breaches of the Act and other laws have endeavoured to avoid the conse- 
quences of their acts by submitting to their creditors compositions or arrange- 
ments without sequestration. The creditors, not being aware of the offences, 
have assented to the compositions or arrangements, and the debtors have 
thus escaped punishment. 

“2. Undue preferences or settlements which are fraudulent under the Act 
may also be cloaked by compositions or arrangements without sequestration, 
and the Committee considers, in the interests of the community generally, 
all such matters should be investigated. 

“3. Trustees under arrangements without sequestration have no obliga- 
tion cast upon them by Statute to investigate the conduct and antecedent 
transactions of debtors or to safeguard the public interest when it conflicts 
ot is likely to conflict with the financial interests of the parties to the par- 
ticular proceeding under which they are operating. In many cases, however, 
they do become aware of matters which are in conflict with the principles 
cf the Act or which amount to offences, and the Committee is of opinion 
that they should be required to bring such matters to the notice of the 
creditors and the Court as soon as possible.” 

In reply it may be said: 

1. One gets tired of that “Cases have come under notice.” These 
represent departmental reports of instances which doubtless assume 
importance of first magnitude in the eyes of the administration of 
a public department, but which may well prove to be of relative 
unimportance in comparison with the ill-considered effect of the 
special legislation by which it is sought to cover the ill effects which 
they are assumed to have upon the community. The very expres- 
sion “cases have come under notice” suggests that they are few 
and far between, and it may be that upon full investigation of the 
facts submitted to the department some, at least, of the “cases” 
would be found to be well provided for by the present law. The 
curious case of a debtor inducing by subterfuge all his creditors 
to assent to an arrangement and thereby escaping punishment 
which one or more of them would otherwise have sought to inflict 


is novel in the writer’s experience. 
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2. There are no such things as “undue preferences or settle- 
ments which are fraudulent under the Act.” One must do the 
Committee the justice of assuming that they had not read their 
Act when putting forward this fiction that preferences are fraudu- 
lent under the Act as a reason for recommending the clause. 


3. The innuendo is that trustees under arrangements without 
sequestration have the obligation cast upon them so long as “it” 
does not conflict with the financial interests of the parties. The 
wording is ambiguous, but presumably “it” means the investiga- 
tion and “the parties” means the creditors, as it is difficult to con- 
ceive that any investigation could conflict with the financial 
interests of the trustee or debtor. But whatever it all means there 
is no compulsory investigation whether or not it conflicts with 
anybody’s financial interests. As to the principles of the Act, the 
trustee must first decide what are the principles. It is a tall order, 
but the most obvious principle of this particular part would appear 
to be to get the debtor’s affairs wound up and give him a release 
as soon as possible without any unnecessary investigations, meet- 
ings, reports, references and sequestration orders. That is one 
most important principle which a trustee should hesitate to infringe, 
but which the clause seeks to destroy. The report of any offence 
in the opinion of the trustee committed under the Act, or, in rela- 
tion to the debtor’s estate, under any law of the Commonwealth 
or any State, is another tall order. The less the trustee knows 
about the laws of the Commonwealth and all the States the better 
it will be for him, as the less he knows the less likely he will be to 
form any opinion, and consequently, the less obligation to report. 
This part of the clause, if passed into law, would be a dead letter. 
A trustee is bound to have a working knowledge of the Bankruptcy 
Act, but as for the other laws of the Commonwealth and States, 
including the moribund (but not deceased) Victorian Insolvency 
Act and other State insolvency laws, there might be many an act 
constituting an offence against them which the trustee would be 
bound to report if he had so little regard for his own peace of mind 
as to acquaint himself with their provisions. The clause, objec- 
tionable though it is, as it stands, has a germ of sense. The pro- 
visions for reporting any undue preference to the creditors and 
for reference, if they so direct, to the Court with consequential 
sequestration order based upon and made at the hearing of the 
reference, are sound. The provision for reporting in the first 
instance to the Court as well as to the creditors should be excised 
along with that part of the section dealing with the report by the 
trustee as to his opinion about offences. The clause should, in 
order to preserve the trustee’s right to attack the preference, further 
provide that any sequestration order made upon the reference 
shall be deemed to have been made upon a petition presented at 
the date of the deed of arrangement. 


Clause 43: Provides that the trustee under a deed of arrange- 
ment may oppose a petition for sequestration whether or not the 
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petition is founded on the execution of the deed. Recommended 
by the Conference. 

Clause 44: Makes applicable to a deed of arrangement under 
Part XII the provisions for disclaimer at present available under 
a sequestration order. A much-needed amendment. 

Clause 45: In effect a proposed re-enactment for the purposes 
of Part XII of the provisions of Clause 42 (above) relating to 
arrangements under Part XI. Generally speaking the same criti- 
cisms apply. 

Clauses 46 to 55: Relate to offences under Part XIV, and are 
principally devoted to the object of rendering debtors under other 
forms of administration than a sequestration order liable to the 
same penalties as a bankrupt. Clause 46, sub-clause (e) attempts 
further to define the offence under Section 209 of failure to keep 
books—and does it rather badly. The person charged is not to 
be convicted “if he proves that in the circumstances in which he 
traded or carried on business the omission was honest or excus- 
able.” The question whether any omission is honest or excusable 
is a matter not of proof but of opinion based upon proof of other 
facts. The amendment goes on to specify what are the books which 
must be kept to escape the charge of failure to keep proper books. 
These include, where dealings in goods are involved, “also accounts 
of all goods sold and purchased and statements of annual stock- 
taking.” “Accounts of all goods sold and purchased” is an expres- 
sion that may be expected to provide some argument by counsel 
at the hearing of any charge relating to them. The amendment 
seems to have a certain redundancy when read in conjunction with 
the section which it is intended to amend, and it refers to a non- 
existent “last preceding sub-section.” Generally, the proposed 
amendment requires some revision by the Parliamentary draughts- 
man, but it has this merit, that a bankrupt trader who has inno- 
cently failed to keep the books at present required may escape the 
gaol which at present appears to await his inevitable entry. 
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Taxation Section 
Edited by J. A. L. GuNN, F.1.c.a. 


NEW SOUTH WALES INCOME TAX 
CHANGE IN METHOD or ASSESSMENT 
Under the previous New South Wales Income Tax Act, 


| “differentiation” between incomes from personal exertion and 


incomes from property derived by an individual was achieved 
by means of separate schedules containing different formulae for 
arriving at the rates of tax. 

An important change has been made by the new rating Act 
which contains only one formula for both classes of income, viz. : 


(a) Where the taxable income does not exceed £5,500: 
85 ( 94 T.I. X 3 


pence. 


100 500 


(b) Where the taxable income exceeds £5,500: 
35-7d. on first £5,500, and 51d. on balance. 
Differentiation is now achieved by an allowance to the taxpayer 
in reduction of his taxable income from personal exertion, viz. : 
Where the taxable income is comprised solely of personal 
exertion income, the taxable income is reduced by one-fifth, or by 
£900, whichever is the less. Tax is levied on the remainder at 
the property rate applicable to a taxable income equal to that 
remainder. 
The following examples illustrate the new provisions: 
Example (1) 
Net income from property .. .. .. .. .. .. .. .. £500 
Less Statutory Exemption— 





enn __ 9K 
ea. =. 
8 
Wemmble TOOMe .. i. os ke ce ts ow we ee ee oo BI 
Rate of Tax— 
85 3 x 281 
B...4 4. 2c 
i00( "4 500 J Pence 
= 9-0831d. in £. 
Tax on £281 @ 9-0831d. = £10/12/8. 
Example (2) 
Net income from personal exertion .. .. .. .. £1,200 
Less Statutory Exmemption .. .. 2.2 22 s0 os on 132 
Demeibe- Teeemee c..5< os os sx ce cence xo SES 
Less Personal Exertion allowance, 3th of £1,068 .. 213 


Remainder chargeable at Property rate 
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Rate of Tax— 


85 3 X 855 
100 9 + 500 7) pence 


= 12-0105d. in £. 
Tax on £855 @ 12-0105d. = £42/15/8. 
Example (3) 
Net income from personal exertion .. 
Less Personal Exertion allowance (maximum) 


Remainder chargeable at Property rate .. .. £5,100 


Tax on £5,100 @ 33-66d. in £ (property rate) = £715/5/6. 
In the case of composite incomes, the total taxable income is 
reduced by one-fifth of that part of the taxable income which is 
derived from personal exertion, or by £900, whichever is the less. 
Tax is levied on the remainder at the property rate applicable 
to a taxable income equal to that remainder. 
Example (1) 
Personal 
Exertion Property 
SE TE re ae £900 
Statubory cmemptiom .. .. «2 os «0 s+ «- 32 


Taxable income .. .. ae we was 
Less Personal Exertion allowance, 4th of 
EE es cc: ee cn em Sa a wa 213 


Remainder chargeable at Property rate, 
Deo e cs. Sa: Sa os Be te ex £855 


Tax on £1,755 @ 16-6005d. = £121/7/10. 
Example (2) 
Personal 
Exertion Property 
Net income .. . .. .. «- £6,000 £4,000 
Less Personal Exertion allowance Seti sete 900 


Remainder chargeable at Property rate, 


DE 3% bs Se ak be -cs xe oe cee: Se 


Tax on £5,500 @ 35:7d. .. £818 2 
Tax on £3,600 @ 5ld._.. 765 O 


£9,100 = £1,583 6 


The new method of levying New South Wales income tax, 
which, of course, has been inspired by the British system, has 
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the great merit of simplicity, as only one rate is applied in the 
calculation of tax on composite incomes. The new method will 
result in only slight variations in the amount of tax payable on 
incomes from personal exertion. The following table indicates 
these variations : 


Net Income Old Tax New Tax 


re a. 3 4 ao 7 

A £8 1 £8 5 0 

_ ear £18 12 11 
£1,000 .. .. .. £3019 £31 4 
i Pere eee £62 15 
Seae .. .. . £4 £102 18 
fagee «. « » £268 £198 18 
ERRee +. «1 os BO 2 £487 18 


Primary Producers to Whom Averaging Provisions Apply 


The adoption of a single rate of tax involves not only a reduc- 
tion in the actual taxable income, but also an adjustment of the 
amounts included in the average table in the case of primary 
producers, whose incomes are averaged in accordance with the 
provisions of Part III, Division 18, of the New South Wales Act. 
The actual taxable income is now reduced by one-fifth of the 
personal exertion taxable income included therein, or £900, which- 
ever is the less, as in the case of other individual taxpayers. The 
rate applicable to the remainder of the actual taxable income is 
arrived at by adjusting the average table in the following manner: 

The whole or part of the taxable income of each average year 
which is represented by personal exertion income is reduced by 
one-fifth or £900, whichever is the less. Similarly the excess of 
allowable deductions over assessable income brought into account 
as a minus quantity in arriving at the average income is reduced 
by one-fifth or £900, whichever is the less. 

Example 
PE. Deduct Remainder Add Pty. Adjusted 
Taxable éth up to P.E. Taxable Average 
Year Income £900 Income Income Table 
£1,000 £200 £800 £1,100 £1,900 
£2.000 £400 £1,600 £1,000 £2,600 
Nil = -— £1,200 £1,200 
£1,500 £300 £1,200 £900 £2,100 
£6,000 £900 £5,100 £1,100 £6,200 


£14,000 


Average income = £14,000 + 5 = £2,800. 


Tax will therefore be levied for the fifth year on £6,200 at the 
rate applicable to £2,800. 
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BOARD OF REVIEW DECISIONS 

The sixth volume of decisions of the Federal Taxation Board 
of Review is now available. It contains a full statement of the 
facts of each case, and the grounds on which it was decided. 

The Board deals with objections to Federal income tax assess. 
ments, and for this purpose sits in the various States. There ar 
seventy-six decisions summarised in the volume under notice, and 
a section is devoted to cases turning on the question of allowance; 
in respect of remuneration to company directors. 

The publication also deals with claims for remission of penalties, 
and for deductions for numerous kinds of expenditure, e.g., bad 
debts, entertainment and travelling expenses, motor costs, parlia- 
mentary election expenses, and losses arising in various ways. 
There are also cases relating to income earned abroad, partnerships 
of several kinds, trust estates, etc. 

The subjects covered by this volume are of particular interest 
to business men, accountants, and taxation specialists, because 
nearly every aspect of Federal income tax law is touched upon. 
Indeed, the decisions of the Board of Review constitute a valuable 
guide to the meaning of an exceedingly intricate Act. Copies of 
the publication are obtainable at the Taxation Department. 


The Question Box 
LEGAL EXPENSES 


Question: 
A.F.P., Tully (Queensland) asks: 
Are the following legal expenses deductible ?: 

(1) Legal expenses incurred by a lessee of a hotel in connection 
with the drawing up of the hotel lease. 

(2) Legal expenses incurred in making application for a hotel 
licence, whether such application is successful or not. 

(3) Legal expenses incurred by a farmer, relative to the closure 
of a road which road, when closed, will be a valuable acquis'- 
tion to the farmer’s property and will result in producing a 
greater income. 

(4) Legal expenses incurred by an employer in defending a wages 
action brought against him by an employee whether such 
action is successful or not. 

(5) Legal expenses incurred by a buyer in cancelling an agree- 
ment for the purchase of a tractor where such purchase has 
been found to be a poor bargain. 

(6) Legal expenses incurred in drawing up a partnership agree- 
ment. 


Answer: 

(1) Yes. Section 68 of the present Commonwealth Act and the 
corresponding Sections of the State Acts contain specific 
provisions for this deduction. 
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(2) No. The Courts have held that this is capital expenditure, a 
deduction of which is prohibited by Section 51 of the Common- 
wealth Act and the corresponding provisions of the State Acts. 
Southwell v. Saviel Brothers Ltd. (1901) 4 Tax. Cas. 430; 
Morse v. Stedeford (1934) 18 Tax. Cas. 457; E. H. Morris 
v. C. of T. (N.S.W.) (1931) 1 A.T.D. 164. The above cases 
cover costs re unsuccessful applications for new licences and 
transfers of licences. 

(3) 1am of opinion, no. It is an expense incurred in the acquisi- 
tion of a capital asset. 

(4) Yes. It is a loss or outgoing incurred in carrying on a busi- 
ness for the purpose of gaining or producing assessable income, 
and is not of a capital nature. The result of the action has no 
bearing on the subject. 

(5) No. It is a loss or outgoing associated with the acquisition of 
a capital asset. 

(6) No. This is an expense of a capital nature. (N.B.—The 
South Australia Act specifically permits a deduction of this 
expenditure. ) 


SUBSCRIPTIONS AND DONATIONS 


Question: 
A.F.P., Tully (Queensland) asks: 
Are the following donations, subscriptions, etc., deductible under 


the Commonwealth and Queensland Acts?: 

(1) Donation to a church. 

(2) Donation to a show society. 

(3) Subscription to Illawarra Shorthorn Association by a stud 
stock breeder. 

(4) Bookmaker’s licence fee paid by S.P. shop proprietor who 
intends to “field” at one race meeting a year. 

(5) Fees paid to home-made sweet making instructor by a person 
who conducts a home-made sweet stall as a business. 

(6) Subscription to an employers’ association by an employer of 
labour, which association keeps him supplied with awards 
and interpretations thereof. 

(7) Subscriptions to pharmaceutical boards and societies by a 
chemist. 

(8) Subscriptions to various accountancy and secretarial institu- 
tions by a public accountant. 

(9) Subscriptions to mercantile gazette by a business man, which 
gazette furnishes particulars of crop liens, mortgages and 
bills of sale registered, where such information will be bene- 
ficial to him in the conducting of his business. 

(10) Subscription to a municipal officers’ association by a muni- 
cipal officer. 

(11) Donation to a race club by a bookmaker. 

(12) Subscriptions for an A.W.U. ticket. 

(13) Subscriptions paid to a lodge. 
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(14) Payments made to the Queensland Government Railways 
Superannuation Fund. 


Answer: 

(1) No. 

(2) No, unless it comes under the heading of advertising 
expenses. Some business houses donate prizes for events 
which bear their names. Again, donations made to agri- 
cultural societies in various parts of the country, from which 
the clientele of the stock and station agent is drawn, in 
return for a certain amount of advertisement in the cata- 
logues of the various shows, have been allowed by the 
Federal Commissioner. (N.B.—Under the New South Wales 
Act, Section 83 specifically permits a deduction of any 
periodical subscription paid by the taxpayer in the year of 
income in respect of his membership of an agricultural society 
approved by the Commissioner up to £10/10/-.) 

(3) Yes. Up to £10/10/-. Commonwealth, S. 73, Queensland, 
S. 29 (19). 

(4) Bookmakers’ licence fees are deductible. 

(5) Iam of opinion that under the new provisions of Section 5] 
this is an allowable deduction. It is certainly an expense 
incurred in carrying on a business for the purpose of produc- 
ing assessable income, and in view of the facts stated it is 
not of a capital nature. The position would probably be 
otherwise in respect of fees paid for instruction before com- 
mencing business. 

(6) Yes, as to limit of allowance see Section 73 (2) of Common- 
wealth Act. 

(7) Yes, up to £10/10/- to any one association, Section 73 (3). 

(8) Yes, up to £10/10/- to any one association. 

(9) Yes. 

(10) Yes. 

(11) The answer is beyond my phrontistery, not having ever 
encountered the problem. The same applies to donations by 
Plymouth Brethren to two-up educational institutions. 

(12) Yes. Section 73 (3). 

(13) If to a friendly society, yes. Otherwise, no. Common- 
wealth, S. 79 (e), Queensland, S. 29 (26) (f). 

(14) Yes. Section 79 (e). Queensland, S. 29 (26) (f). 


SURRENDER OF LEASES 

A.S.F. (Sydney) asks: 

Question: 

A is a freeholder who granted a lease on 1/7/1933 for ten years 
to B. On 1/7/1934 A paid B £1,000 to surrender the lease, and 
granted a fresh lease to C for twelve years, at a certain rental, 
with no premium. What allowance, if any, is A entitled to under 
the Commonwealth Act in respect of the £1,000 paid to B? 





write 
depre 
out t 
it wi 
been 

if a | 
and \ 
writt 
Th 
is me 
purpc 
meth 
with 

A 

the G 


1937 THE AUSTRALIAN ACCOUNTANT 


Answer: 

(a) A could get no deduction for year ended 30/6/1935 in 
respect of the amount paid to B. The previous Act contained no 
provision for a deduction of this class of outgoing, and as a 
consequence, any deduction in respect of the sinking fund for year 
ended June 30, 1935, is lost for all time. 

(b) For year ended June 30, 1936, under Section 88 of the 
1936 Act, he is entitled to a deduction of one-ninth of £1,000 
= £111, against his assessable income of that year, and £111 for 
the next seven years, viz., year ended 1937, 1938, 1939, 1940, 
1941, 1942, 1943 (the expiration of the original lease to B). 
During those years A is holding the land for the purpose of pro- 
ducing assessable income, i.e., renting it to C. It will be observed, 
however, that the term of the lease to C, i.e., twelve years from 
July 1, 1934, has nothing to do with the calculation of the deduc- 
tion, which is based on the term of the original lease to B. 


Recording Depreciation in the Books of Account 
By O. R. MacDona pn, A.I.c.A. 


The principle that the cost of plant, machinery, vehicles, furni- 
ture, fittings, and most other forms of fixed capital, should be 
written off over the period of their effective service is nowadays 
seldom disputed, even by business men whose accountancy know- 
ledge is negligible. This applies equally whether one accepts the 
theory that depreciation is a means of making provision for the 
replacement of an asset during, instead of at the end of, its life- 
time, or whether one favours the alternative view that it represents 
the writing off over the same period of the loss of the capital so 
invested—without reference to any question of the replacement of 
the asset. 

Opinions may, and do, differ widely as to the method of deprecia- 
tion that is best suited to any particular case. It is not the 
writer's purpose to explain the several modes of apportioning 
depreciation over the term of the useful life of an asset, or to set 
out the respective advantages and disadvantages. In this article 
it will be assumed that it is the “straight line” method that has 
been adopted, that is, an equal sum is written off every year. Thus, 
if a machine costs £100, is estimated to give ten year’s service, 
and would be of no value at the end of that period, £10 would be 
written off each year. 

This method lends itself to simplicity of treatment, and, possibly, 
is more usually applied now that it is permissible for taxation 
purposes under the Commonwealth and State Acts. Whatever 
method is adopted, however, the remarks that follow are applicable, 
with such modifications as may be necessary in the circumstances. 

A form of Plant and Machinery Account commonly found in 
the General Ledger is of the following type: 
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Plant and Machinery 
Dr. 
1935 1936 


July 1—To Balance .. .. .. £1,600 Mar. 31—By Cash, Machine 
Oct. 1— ,, J. Brown, new sold CB. 142 

machine, PJ.57 360 » F. and L. A/c. 
1936 Loss on sale 


Jan. 1— ,, Cash, new machine jJ. 40. 
* ee 60 June 30—, , Depreciation 
j. 44. 


» Balance 


£2,020 


1936 
July 1—To Balance .. .. .. £1,678 


Depreciation is ascertained as follows: 


Cost of plant and machinery still in use at July 1, 1935, £2,000, 
10 per cent. per annum .. . Ce eS 
New machine, purchased October ‘L, "1935, £360, in use 9 months, 
10 per cent. per annum .. Shr aap or aabatatee tae 
New machine, purchased January 1, " 1936, "£60, in use 6 months, 
10 per cent. per annum .. Ly Wacken ee: ee. ee gk ae 


Less 
Machine, cost £160, sold March 31, 1936, period not in use 3 
es er ee I I I kc Re ks Gin we ae he 0m 


Zetel Dreppetmiion for yee 2. 2. ws cw i ie se ss 


Instead of having plant and machinery in one account, this type 
of asset may be sub-divided into a number of accounts, but, how- 
ever the items are grouped, it will be found that in many instances 
the annual provision for depreciation is recorded as shown in the 
example. 

It is not unusual for additions during the period to be ignored 
when calculating depreciation. This may obviate some intricate 
calculations, but it must be remembered that depreciation com- 
mences the day an asset is put into use, and if additions represent 
a considerable expenditure—particularly if incurred early in the 
period—the profit or loss may be substantially affected if provision 
is not made for depreciation. 

Frequently, also, depreciation on items sold or scrapped during 
the year is not calculated, the gain or loss being regarded as the 
difference between the price realised and the written-down value 
at the commencement of the period. If this course had been 
adopted in the example given the loss would have been £12 greater, 
viz., £54, and the depreciation written off correspondingly reduced. 
The net debit to profit and loss account is not affected but, theoreti- 
cally, the method shown is more correct. The machine has beet 
depreciating for nine months beyond the date of the opening 
balance. 
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Reference to the specimen account reveals some unsatisfactory 
features, such as: 

(1) The cost of the plant and machinery in use at July 1, 1935, 
is not shown. 

(2) Similarly, the original cost of the machine sold does not 
appear. 

The desired information may be obtained from the entries to 
the account in previous years, but, if additions and disposals are at 
all numerous, it may not be readily discoverable. The difficulties 
will be removed by: 


(1) Creating a “Provision for Depreciation” Account. 


(2) Keeping a register of all fixed assets, in which depreciation 
will be recorded against each item. 


PROVISION FOR DEPRECIATION ACCOUNT 


The advantages of keeping the asset account free from all 
entries relating to depreciation are so marked that it is not sur- 
prising that the use of a Provision for Depreciation Account is 
increasing. 

Let us suppose, in the example given above, that it had been 
decided at July 1, 1935, to re-cast the accounts. The original cost 
of the asset has been ascertained to be £2,000, and the written- 
down value is £1,600, therefore depreciation written off to date is 


£400. The entry to be made in the Journal is accordingly: 


1935 


July 1—Plant and Machinery .. .. .. .. .. .. .. .. .. Dr. £400 
To Provision for Depreciation .. .. .. .. .. .. .. £400 
For depreciation written off to date, on plant and 
machinery still in use, transferred to Provision for 
Depreciation Account. 


The accounts in respect of the year ended June 30, 1936, will 
now be, in lieu of that given above, as under: 


Plant and Machinery 

Dr. Cr. 

1935 1936 

July 1—To Balance .. .. .. £1,600 Mar. 31—By Cash, machine 

» Provision for De- sold CB. 142 £74 

preciation A/c. » © ani L. Ak. 
(Transfer) J.35 400 loss on sale 

Oct. 1— ,, J. Brown, new age 42 
machine, PJ.57 360 » Provision for 

1936 ; Depreciation 

Jan. I~ ,, Cash, new machine Me ce ce 44 
« 1. Se 60 June 30—,, Balance. .. 


1936 
July 1—To Balance .. 


D 
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Provision for Depreciation 
Dr. 
1936 1935 
Mar. 31—To Plant and Ma- July 1—By Plant and Ma- 
chinery, J. 41 £44 chinery — 

June 30— ,, Balance. .. .. 582 ry oe 

1936 

June 30— ,, Depreciation 


1936 
July 1—By Balance . 


The asset may be set out in the balance sheet thus: 


Peemt oud Moackimery ot cost .. .. 2... cc cc cs tn ae 0s 2M 
Less Provision for Depreciation .. .. .. .. .. .. .. .. -. 582 


£1,678 

The entries in the two accounts, it will be observed, are those 

which in the first example were comprised in one account, but. 

apart from the opening entry, an additional entry is required, 

brought about by the sub-division of the account. The Journal 
entry expressing it may be set out as under: 


1936 
Mar. 31—Provision for Depreciation .. .. .. .. .. .... Dr. £44 
To Plant and Machinery .. .. iM 
For depreciation on machine sold now written out 
of books. 


The object of this entry is to reduce the balance of Plant and 
Machinery Account to the cost of the remaining items comprised 
therein. As this account shows cost only, it must be credited with 
the full cost of the machine sold. The crediting of the original 
cost requires three entries, viz. : 

(a) Sale Price (from Cash Book) .. . . ie ae 
(b) Loss on Sale, that is, depreciated value less ‘sale price 
(Journal entry) 


(c) Depreciation written off to date of sale ‘(Journal entry— 
transfer from Provision for Depreciation Account) .. 4 


42 


a ea 


An effect of the entry is also to reduce the provision for 
depreciation. The reason is that such provision applies only to 
plant and machinery still in use. When an asset has been sold or 
otherwise disposed of, and any loss on realisation has been written 
off, there will be a debit in the Plant and Machinery Account, and 
a corresponding credit in the Provision for Depreciation Account, 
representing the total depreciation written off that asset to date. 
As the asset has disappeared from the books, this debit and credit 
must obviously be set off against each other. 
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SPECIAL PROVISION FOR DEPRECIATION 


Some difficulty has been experienced by accountants when pre- 
paring income tax returns owing to the fact that the rates allowed 
by the Taxation Departments differ from those deemed adequate 
by the taxpayer, being, in the majority of instances, lower than 
those allowed for in his books. The effect is that, after the first 
year, where the diminishing balance method is used, the principal 
sums as well as the rates of depreciation vary. 

Now that the various States will allow the Federal rates of 
depreciation, it will be found of much assistance to re-arrange the 
accounts so as to have the necessary information in convenient 
form in the General Ledger. This involves opening two Provision 
for Depreciation accounts, in one of which the depreciation allow- 
able for taxation purposes is recorded, while in the other is 
entered the depreciation provided in excess of that amount. 

Reverting to the figures already given, let us assume that the 
rate that has been allowed by the Taxation Department is 74 per 
cent. per annum on original cost. It is decided to open two 
accounts, one to be styled “Provision for Depreciation as Taxation 
Returns,” and the other “Special Provision for Depreciation.” 
They could be called “Provision for Depreciation Account A,” 
and “Provision for Depreciation Account B,” or be otherwise 
designated, if preferred. 


The opening journal entry will be: 


1935 
July 1—Plant and Machinery . se thes 
To Provision for Descecntion pa ain re 
» Special Provision for Degeeciation Ps 
For depreciation written off to date wonslerved to 


Provision Accounts. 
Plant and Machinery Account will appear as shown in the 
previous example, and the Provision Accounts will be as under: 


Provision for Depreciation 
(as Taxation Returns) 
Dr. 
1936 1935 


Mar. 3I—To Plant and Ma- July 1—By Plant and Ma- 
chinery, J. 41 £33 chinery Trans- 
June 30— ,, Balance . .. . 437 fer J. 35 .. £300 


1936 


June 30— ,, Depreciation 
Sf 


y Balance . 
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Special Provision for Depreciation 


Dr. 

1936 1935 

Mar. 31—To Plant and Ma- July 1—By Plant and Ma- 
chinery J. 41 £11 chinery Trans- 


June 30— ,, Balance. .. . 145 . fer jl.3... 
193 
June 30— ,, Depreciation 
i ee 


1936 
July 1—By Balance . 


The written down value will be stated: 


Se ee ae £2,260 
Less Provision for Depreciation .. . ak She a a 
Special Provision for Depreciation La ae: ee a Se 


” 


582 


£1,678 


From the particulars in the above accounts it will be a relatively 
simple matter to make the necessary adjustments as_ regards 
depreciation for taxation purposes, and the pro forma reconcilia- 
tion statement may be prepared somewhat in this style: 


Net Profit—as per Profit and Loss Account .. 
Add Items not allowable as Deductions— 


Federal Income Tax .. a ee 

Depreciation, Plant and Machinery ‘i 

Depreciation, Motor Cars .. .. i ie ee a 
eee ee ee 
Loss on sale of Machine .. 


Deduct— 
Depreciation, Plant and “memeeed = 
Depreciation, Motor Cars .. .. 
Depreciation, Fittings .. .. «.. .. «. ok a 
ee ee ee Ek oh kk ee bk a. ee ee ie oe 


Net Taxable Income .. 


It will be observed that the loss on the sale of the machine is 
£11 greater for taxation purposes than shown in the Plant and 
Machinery Account. This is due to the fact that for taxation 
purposes the machine has been depreciated at the rate of 74 pet 
cent. per annum, instead of at 10 per cent. per annum as in the 
taxpayer’s books, therefore on the taxation figures the difference 
between written-down value and the realisation figure is corres 
pondingly increased. 
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Rates fixed for depreciation are arbitrary, even when based on 
past experience. They should therefore be subjected to periodic 
review. It may be found that assets are depreciating more rapidly 
than expected, or that changing fashions or improved methods of 
production are rendering some machines obsolete. In such cases, 
it will be unsound to continue applying rates fixed in former 
years which have not provided for such contingencies. It is 
essential that the provision made in any particular year shall 
adequately cover obsolescence as well as wear and tear during the 
term, even if such obsolescence is regarded as a charge against 
capital or accumulated profits, as distinct from current profits. 
It is a provision that must be made regularly whether or not 
profits have been made. Assets depreciate in bad years as well as 
in good, although if they do not have as much usage in depressed 
periods the rate of depreciation may be somewhat less. The 
policy of making special provision in prosperous years, however, 
is commendable, and in such cases the use of a separate Provision 
Account is to be recommended. 

The number of divisions of the Provision for Depreciation 
Account is not necessarily restricted to two. There is no limit to 
the sub-dividing, if the results to be achieved warrant it. For 
example, there may be: 

(a) Provision for Depreciation, as Taxation Returns. 
(b) Special Provision for Depreciation. 
((a) and (b) combined would supply normal depreciation charge. ) 


(c) Extraordinary Provision for Depreciation (charged 
against profits in good years or to provide for some con- 
tingency ). 

(d) Provision for Obsolescence. 


Since the passing of the Uniform Taxation Acts of the 
Commonwealth and States in 1936, whereby rates and methods of 
providing for depreciation have been brought virtually into line, 
the advantages of sub-dividing the Provision for Depreciation 
Account have induced some accountants to re-cast their accounts in 
the manner outlined above. Recently, a question in an accountancy 
examination paper was based on the practice. 

As mentioned earlier, it is desirable that a register of fixed 
assets be kept. This will be the subject of a separate article. 
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Phases of Mercantile Law 
AGENCY AND PARTNERSHIP 
By D. CLaupE RoBERTSON, B.COM., A.I.C.A., Barrister-at-Law 


[A lecture delivered to members of the Federal Institute of Accountants 
Students’ Society, Melbourne.] 


PRINCIPAL AND AGENT 

Define an agent. 

State the three most important classes of agent and specify shortly 
their powers. 

What is the difference between a factor and a broker? 

What is the general authority of a mercantile agent to pledge 
goods? 

What is an auctioneer and what are his duties? 

In what manner may an agent be appointed? 

When is a deed required? 

What is the difference between a paid and a gratuitous agent? 

How may an agency be terminated? 

A contract of agency may be terminated by operation of law. 
What does this mean? Give three examples. 

What are the duties of an agent to his principal? 

What is the meaning of the maxim-—delegatus non potest delegare? 

What is the right of an agent to indemnity from his principal ? 

Is a principal liable for his agent’s torts? 


PARTNERSHIP 

Definition and general nature and duration of partnership. What 
is the best test of a partnership? Other tests. 

What are the differences between partnership and co-ownership? 

How may a contract of partnership be formed? Are any formali- 
ties required? Implied provisions under Partnership Act “in 
the absence of agreement to the contrary.” 

(i) Holding out, or partnership by estoppel ; 
(ii) Property of a firm. 

What is the authority of a partner to bind his firm and co 
partners? (a) Simple contract; (b) by deed; and (c) 
negotiable instruments. 

Liability of firms and/or partners to creditors and other persons 
and the nature and extent of such liability for 

(i) Contracts, debts and obligations. 
(ii) Wrongs independent of contract, e.g., fraud, 
breach of trust and other wrongs. 

What is the liability of— 

(i) Incoming partners for partnership debts already 
incurred ; 
(ii) retiring partners for debts subsequently incurred. 

Rights, duties and liabilities of partners as between themselves 4s 
to (a) capital, (b) profits, (c) drawings, etc. 

Dissolution and winding-up. 
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PRINCIPAL AND AGENT 


As a general rule, a man may appoint another person to do such 
acts as he may have power to do in his own right. The person 
so appointed is called an agent. The person appointing him is 
called a principal. An agent has to be distinguished, on the one 
hand, from a servant who acts under the direct control and super- 
vision of his master, and, on the other, from an independent con- 
tractor who is not subject to any such control or supervision. 

An agent is bound to exercise his authority in accordance with 
the lawful instructions which his principal has already given him 
or may, from time to time, give him but, in the exercise of his 
authority within the terms of that authority, an agent is not sub- 
ject to the direct control or supervision of his principal. An agent 
is not a servant, but a servant is generally for some purposes the 
implied agent of his master. If an agreement contemplates a 
person described as an agent acting on his own behalf and not on 
behalf of a principal, the relationship of agency will not be consti- 
tuted between such persons by that agreement. 

An agency agreement contemplates bringing the principal into 
contractual or other relations with a third party. It is the function 
of the agent to bring his principal into such relations with that 
person. The law permits a person to do by means of an agent 
whatever he has power to do himself—Qui facit per alium facit 
per se—but if a person has no power to do an act himself, he 
cannot, as a general rule, act by means of an agent. The general 
tule may be stated that capacity to contract will determine capacity 
or competency to be a principal and appoint an agent. On the 
other hand, any person is competent to act or contract for a 
principal although the agent may himself be incapable of entering 
into a valid contract. 


Classes of Agent 


An agent may be either:—(a) a special agent; (b) a general 
agent; or (c) a universal agent. A special agent is one whose 
authority to act is limited to some special occasion or purpose, or 
not within the ordinary course of his business or profession. 

A general agent is one whose authority arises out of and in the 
ordinary course of his business or profession, to do some act or 
acts on behalf of his principal in relation thereto, as for example, 
a solicitor, or auctioneer. A person who is authorised to act on 
behalf of a principal generally in transactions of a particular kind 
or incidental to a particular business, is also a general agent, e.g., 
a manager of a business. 

A universal agent is a general agent whose authority extends 
to each and every act which the principal could himself have done 
without an agent, in other words, to act generally. 

A mercantile agent is one who has, in the usual course of his 
business, as such agent, authority either 

(a) to sell goods, or 
(b) to consign goods for the purpose of sale, or 
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(c) to buy goods, or 
(d) to raise money on the security of goods. 
A mere servant or shopman is not a mercantile agent. 

A factor is a mercantile agent who in the ordinary course of 
business is entrusted with possession of the goods or the docu- 
ments of title thereto and can sell, pledge or otherwise dispose of 
the goods in his own name and give a good title to them unless 
the person to whom the goods are sold, pledged or disposed knew 
of the factor’s want of authority. 

F. owned a motor car and delivered it to H., a mercantile agent, for sale. 
H. agreed with F. not to sell the car for less than £575 without F.’s permis- 
sion. The same day H. sold the car for £340 to A., who bought in good 
faith and without any notice of fraud. H. misappropriated the £340 and F. 
sued to recover the car from K. Held, as H. was in possession of the car 
with F.’s consent for the purposes of sale, K. got a good title through the 
predecessor in title, A. (Folkes v. King (1923) 1 K.B. 282.) 


If the factor pledges goods as security for an antecedent debt, 
the pledgee acquires no further right to the goods than the factor 
has against his principal at the time of the pledge. 

If the factor pledges goods in consideration of the delivery of 
other goods, or of a document of title to goods, or of a negotiable 
security, the pledgee acquires no right in the goods pledged beyond 
the value of the goods, documents or security when so delivered 
in exchange. 

If the factor has received possession of goods from their owner 
for the purpose of consignment or sale, and the consignee has 
no notice that he is not the owner, the consignee has a lien on 
the goods for any advances he has made to the factor. 

A broker is a mercantile agent who in the ordinary course of his 
business is employed to make contracts for the purchase or sale of 
property or goods of which he is not entrusted with the posses- 
sion or of the documents of title to such property or goods. In that 
respect he differs from a factor. He has no lien on the goods, nor 
can he sue in his own name on the contract. 

A del credere agent is one who undertakes to indemnify his 
principal against loss arising from the failure of persons with 
whom he has contracted on behalf of his principal to pay for the 
goods they have purchased. If the buyer refuses to take delivery 
of the goods, the agent will not be liable. A del credere agent 
usually receives an extra remuneration as compensation for giving 
such an indemnity. The fact that an agent charges an additional 
commission may imply a del credere agency. A del credere agent 
need not be appointed in writing as the agreement is not one to 
answer for the debt, default or miscarriage of another within the 
meaning of the Statute of Frauds, but one of indemnity. 

An auctioneer is an agent who is employed to sell goods or other 
property at public auction. Possession of the goods or property 
to be sold or of the documents of title may be entrusted to him, 
but that is not essential to constitute the relationship of auctioneer. 
He may be agent for both seller and buyer. He is agent for the 
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seller and of the buyer also for the purpose of signing the contract 
note or memorandum to satisfy the Statute of Frauds or Goods 
Act 1928. He has a special property in the goods and has a lien 
on them and on their price for his reasonable and proper charges. 
He can sue for the purchase price in his own name. He has 
authority to receive the purchase money when goods are sold but 
the deposit only in the case of land. 


Formation of Agency 

In what manner may an agent be appointed? Agency may be 
created : 

(1) By express agreement either by deed, writing or by 
word of mouth; 

(2) by implied assent of the principal and agent where their 
conduct or situation gives rise to the implication ; 

(3) by necessity; or 

(4) by ratification by the principal of the acts done by the 
agent on behalf of the principal. 

When is a deed required? Where acts have no legal force, 
unless executed by deed, it is necessary that the agent’s authority 
to execute such an instrument should be conferred upon him by an 
instrument under seal also, i.e., by deed. Such an authority is 
called a power of attorney. The following are instances in which 
appointment by deed would be necessary: 

(1) Conveyances, mortgages or charges of or over land or 
any interest in land. 

(2) Leases of land. 

(3) Transfers of a British ship or share therein. 

(4) Any other contracts required by law to be under seal. 
(5) Contract of a corporation aggregate (common law) but 
not of a trading company under the Companies Acts. 

(6) Contracts without consideration. 

An agent who executes a deed, though not authorised under 
sal, binds his principal, if in the particular instance the law does 
not require the execution of a deed, Jn re Hapytoz Pty. Ltd. (1937) 
Argus L.R. 74. The signature of an agent who signs an agreement 
relating to land on behalf of his principal, but who is not authorised 
in writing, is not sufficient to bind his principal by an enforceable 
contract. 


Instruments Act 1928 provides: 

“Notwithstanding anything in this Act contained no action shall be 
brought upon any contract or sale of lands tenements or hereditaments or 
any interest in or concerning them if the agreement or the memorandum or 
tote thereof on which such action is brought is signed by any person other 
than the party to be charged therewith unless such person so signing be 
thereunto lawfully authorised in writing signed by the party to be so 
charged.” 

In other cases, where the signature of a principal is required by 
statute, the signature of an agent whether appointed by word of 
mouth or any other informal manner to sign for the principal is 
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sufficient unless his personal signature is expressly or impliedly 
required by statute. An agent may sign the memorandum of 
association of a company to be registered on behalf of any of the 
subscribers without having been appointed in writing by him. 


Agency of Necessity 
This form of agency arises where a duty is imposed upon a 
person to act on behalf of another in such circumstances of emer- 
gency that to prevent irreparable injury the law implies an authority 
to so act. Thus, a person may carry out the legal or moral duties 
of another in his absence or default or preserve his property from 
destruction. 
The following conditions must be observed before any such 
authority will be implied : 
(1) There must be an absence of opportunity to communi- 
cate with the principal and get his _ instructions, 
(2) The course taken by the agent in the circumstances was 
the only reasonable and prudent course to take, in other 
words: What course does commercial necessity demand? 
(3) The agent must act bona fide in the interests of all parties 
concerned. 


Agency by Estoppel 
If one person by words or conduct holds out another as having 
authority to make contracts on his behalf, any contract so made 


will bind him to the same extent as if he had expressly authorised 
them. If I act in such a manner as to induce in another person the 
belief that I have authorised a third person to act on my behalf 
and that other, in such belief, enters into transactions with a third 
person within the scope of his ostensible authority, I will be bound 
by his acts. The law does not permit me to deny the fact of 
agency. It makes no difference whether the ostensible agent had 
no authority whatever, in fact, or merely acted in excess of his 
authority. 

Two or more persons may jointly appoint an agent to act for 
them and a principal may give authority to two or more persons 
to act for him either jointly or jointly and severally. If the 
authority is given to the co-agents without stating more, that is 
a joint authority and can be acted upon only by the co-agents 
jointly. If their appointment is a joint and several one, all or 
any of the co-agents may act upon the authority so as to bind the 
principal. The principal may give authority to act on his behali 
to a specified number of his agents, in which case he would not be 
bound unless that number acted. 


Ratification 

A person may have acted on behalf of another, without sufficient 
authority, but the latter may approve or ratify such acts, if the 
person professed to have acted as agent. An agent may have inad- 
vertently acted in excess of his authority. The principal must, 
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however, be in existence at the time of the contract and that fact 
disclosed to the other party, although not necessarily the identity 
of the principal. He must be ascertained or within contemplation 
at the time the act was performed or the contract entered into. The 
contract (or other act or transaction) must be ratified within a 
reasonable time, but not in any particular form, unless the principal 
wishes to ratify a contract under seal entered into on his behalf. 

A principal must adopt the whole of the agent’s acts in a particu- 
lar transaction. He cannot ratify that part which is beneficial and 
reject the rest. He cannot confirm part and repudiate the rest. 
His ratification must be unequivocal and made with full knowledge 
of all the material circumstances or with the intention to ratify 
whatever the facts are. A valid ratification relates, or dates, back 
to the original making of the contract or performance of the act 
(or acts) ratified. 


What is the Difference between a Paid and a Gratuitous Agent? 


The former, having undertaken a task, may be compelled to carry 
it out ; the latter cannot, as there has been no consideration for his 
promise. If a gratuitous agent once commence to perform the 
terms of his agency, he is liable for any damage occasioned by 
his misconduct, but a less degree of skill is required from him 
than a paid agent ; he must exercise only such skill as he may have, 
except where he has represented himself as possessing skill, in 
which case the degree of skill required is what may reasonably be 
expected in the circumstances. 

Where an agent receives payment for his services, a higher 
standard is necessary—that degree of care, skill or diligence which 
the due performance of the agency may require. 


Termination of Agency 


The authority of an agent may be terminated either (1) by the 
act of the parties themselves or (2) by operation of law. 
(1) Act of Parties—A contract of agency can be terminated 
either : 
(a) by mutual agreement between the principal and agent; or 
(b) by revocation of authority by the principal to the agent ; 
or 
(c) by renunciation of his authority by the agent. 


A principal can give his agent notice of revocation at any time 
before the agent has fully exercised his authority, and that is, of 
course, with or without the agent’s consent. Should the revoca- 
tion amount to a breach of his contract with the agent, the latter 
will have a right to damages for loss of his commission or other 
remuneration. The revocation need not be made by any formal 
instrument. A deed may be revoked by word of mouth. The 
principal may even intervene in the course of negotiations. 

An agent can renounce his authority at any time before he has 
completed the terms of the agency, but the principal may have a 
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claim for damages for breach of contract for any loss suffered 
by reason of the renunciation, unless the contract of agency was 
made without consideration. 

(2) By operation of law: 

(a) By effluxion of the time fixed for the continuance of the 
agency by the parties themselves or by the custom or 
usage of a particular trade or business. The duration of 
the authority need not be expressly stated. It may bk 
implied from the nature of the authority or powers 
granted. Thus, where a power of attorney recited the 
fact that the donor was about to go abroad, it was held to 
be revoked on his return home. 

By the completion of the agency or transaction. 

By destruction of the subject-matter of the agency. 

By termination of the business of the principal. 

By the happening of an event rendering its continuance 
unlawful or impossible. 

A contract of agency is also determined by (i) the death, 
(ii) the insanity, and (iii) the bankruptcy of the princ- 
pal; or the death or insanity of the agent. A joint 
agency is determined by the death of any one of the 
joint agents. 

The bankruptcy of an agent does not determine the agency 
unless it makes him less fit and competent for the proper perforn- 
ance of his duties, which will depend upon the nature and terms 
of his appointment. 

Notice of termination of authority of an agent must be given to 
third persons who have been in the habit of dealing with the 
agent. Otherwise the principal remains liable should such persons 
continue to deal in good faith with the agent on the assumption of 
a continuance of his authority. Notice of the death or bankruptcy 
of the principal is not necessary. 


Duties of an Agent to His Principal 

The nature and extent of the duties of an agent to his princi- 
pal depend, of course, in the first place, on the instructions, 
expressed or implied in the terms of his appointment and then on 
the ordinary course of business in the trade, profession or calling in 
which he is employed. If he is not able to follow that course he 
should give notice to his principal and seek his definite instructions, 
except in the case of an emergency. 

(1) To exercise due care diligence and skill and also any special 
skill he professes to have. An agent may be liable for any loss 
incurred by his principal. 

(2) To act with the utmost good faith and honesty; that is to 
say, €.g.— 

(a) not to act for both parties in a contract of sale and 
purchase without disclosing the fact to his principal; 

(b) not to become principal as against his employer, whether 
as vendor, or purchaser ; 
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(c) not to make any profit beyond his remuneration, without 
the consent of his principal. Any such profit is recover- 
able from the agent in addition to any loss sustained. The 
principal can repudiate the contract. 


‘When a bribe is given, or a promise of a bribe is made to a person in 
the employ of another by someone who has contracted, or is about to 
contract, with the employer, with a view to inducing the person employed 
to act otherwise than with loyalty and fidelity to his employer, the agree- 
ment is a corruption, and is not enforceable at law, whatever the actual 
effect produced in the mind of the person bribed may be.” (Harrington v. 
Victoria Graving Dock Co., (1878) 3 Q.B.D. 549, 551.) 


If an agent who is employed to purchase certain property should 
purchase it for himself, he will be considered a trustee for his 
principal. Thus, in Prebble v. Reeves, (1910) V.L.R. 88: 


The Plaintiff, who carried on business in premises held on a monthly 
tenancy, requested the Defendant, who was his manager living on the 
premises, to assist in obtaining a purchaser for the business as a going 
concern. While the business remained unsold, the Defendant, unknown to 
the Plaintiff, procured the landlord to determine the Plaintiff’s tenancy, 
and to give the Defendant a lease of the premises for six years. 

Held by the Full Court that the Defendant was a trustee for the Plaintiff 
of the lease thus obtained, but that an action for trespass did not lie against 
the Defendant for excluding the Plaintiff from the premises after the 
Defendant had entered into possession under the lease. 


(3) To keep and render accounts to his principal, if and when- 
ever required. The agent’s duty is to be constantly ready with his 
accounts showing what moneys he has received and expended on 
behalf of his principal and to pay over whatever sum is shown to 
be due from him after deducting or allowing for his remuneration 
or commission. An agent should not mix his client’s moneys 
with his own. 

(4) Not to delegate his authority. The relation between the 
principal and his agent is a personal one. The maxim is delegatus 
non potest delegare, that is to say, a person whose authority is 
itself derived from another cannot himself delegate the perform- 
ance of the duties or functions to another. 

(5) Not to disclose confidential information or documents 
entrusted to him by his principal. (Weld-Blundell v. Stephens, 
(1920) A.C. 956.) 


Duties of a Principal to His Agent 


The nature and extent of such duties also depend upon the 
terms of appointment of the agent and the ordinary course of 
business in the particular trade, profession or calling in which the 
agent is engaged or employed. The agent is not expected to incur 
any liabilities or suffer any loss other than those within the con- 
templation of the parties at the time the agency was undertaken 
or as prescribed in the agreement or agency itself. 

_ (1) To remunerate the agent, if there is a contract, express or 
implied from the circumstances, to that effect and at the times and 
in the manner provided. 





134 THE AUSTRALIAN ACCOUNTANT MAR 


(2) To reimburse the agent, in respect of all expenses and to 
indemnify him against all liabilities incurred in the reasonable 
and proper performance of his duties, provided such expenses and 
liabilities are in fact occasioned by his employment, even in the 
case of an error of judgment, if honestly made, but not those 
incurred by reason of his own neglect or default or breach of duty, 
or beyond the scope of his authority unless they have been ratified 
by his principal. 


Is a Principal Liable for His Agent’s Torts? 


When a principal gives his agent express authority to do a 
particular act, which is wrongful in itself, or which results in a 
wrongful act, the principal is, jointly and severally, liable to third 
persons for any consequent loss or damage, but where the act is 
not expressly authorised by the principal, he is jointly and severally 
with the agent liable if such act is committed by the agent: 

(a) in the course of his employment as agent, or 
(b) within the ostensible scope of his authority. 

It is immaterial whether the act complained of was or was not 
done for the principal’s benefit. That test was definitely rejected 
in 1912 (Lloyd v. Grace, Smith & Co., (1912) A.C. 716). 


PARTNERSHIP 


The law relating to partnership was amended and codified in this 
State by the Partnership Act 1891, but remember that the rules 


of equity and of common law applicable to partnership still con- 
tinue in force except so far as they are inconsistent with the 
express provisions of the Partnerslup Act 1928. 


Nature of Partnership 


What is the meaning of “partnership”? It is defined as “the 
relation which subsists between persons carrying on a_ business 
(or businesses) in common with a view to profit.” “Business” is 
defined to include “every trade occupation or profession.” Where 
executors carry on the business of their testator pursuant to the 
provisions of his will and in the firm name used by him, they are 
not necessarily partners. This was decided by the High Court of 
Australia in 1906 in the case of Savage v. Union Bank of Aus- 
tralia Ltd., 3 Commonwealth L.R. 1170. The facts of this case 
were as follow: 

Thomas Whitelaw carried on business as an oil and colour 
merchant under the style of ““Thomas Whitelaw & Co.” He died, 
having by his will and codicil appointed his wife and son and 
another person, Savage, to be his executors and authorised them 
to carry on the said business, which the executors did under the 
same firm name. They registered the firm under that name under 
the Registration of Firms Act 1892, as consisting of themselves, 
as executors of the will of the late Thomas Whitelaw, decd. 
Griffith, C.J., at p. 1186, said the executors were not partners nor 
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the property partnership property but the trust estate of the 
testator. 

Where persons are associated together for the purpose of form- 
ing a company, that is, as persons occupying the position well- 
known to the law as promoters of such a company, they are not 
partners. They may intend to become members, or shareholders, 
in the company, when formed, but, in the meantime, they are not 
carrying on (with a view to profit or otherwise) a business, which 
the company, when formed, will carry on with that end in view. 
(Wilkins v. Davies, (1890) 16 V.L.R. 70.) 

The definition lays emphasis on the fact that a business is being 
carried on under a contract between two or more persons in such 
circumstances that there is “mutual participation” in any profit or 
loss, which is made or incurred. This element—the acquisition of 
profit or gain, excludes societies or associations for religious or 
charitable purposes, also clubs, building societies, mutual benefit 
societies and similar bodies. The members of such unincorporated 
institutions are not liable for debts incurred by the committee 
without their authority ; they are not bound, in the absence ot any 
rule imposing such liability, to contribute to the losses of the club 
or institution beyond the amount of their subscription as laid down 
inthe rules. (Wise v. Perpetual Trustee Co., (1903) A.C. 13.) 

Co-ownership of any property does not of itself create a partner- 
ship between the several co-owners, whether or not they share any 
profits arising from the use of such property. Co-owners may 
be partners. They may regularly purchase lands, goods or other 
commodities for the purpose of selling them and dividing the 
profits that arise from such resale in the proportions agreed 
between them. In such a case, the relationship of partnership exists 
between them. 

Persons may be partners, although all or part of the property 
used for the purpose of such business whether generally or in 
isolated cases is not owned by them jointly or in common. The 
whole of the property so used, or portion thereof, may belong to 
some one or more of them individually. Thus, in each of two 
cases, two persons carried on the business of running stage coaches. 
The horses were supplied by each of them for a particular portion 
of the journey, and they divided the profits according to the mile- 
age worked by their respective teams. In one of the cases, one 
partner received all the fares and accounted to the other for his 
proportion. In the other case, each partner received fares earned 
in his section and made the necessary adjustment with the other. 
They were partners as regards the business carried on by them, but 
the horses used: were their separate property and one partner would 
not be liable for goods supplied to the other for the use of his 
horses. 

The differences between co-ownership and partnership are: 


(1) Partnership is necessarily the result of mutual agreement ; 
co-ownership is ‘not. If house property is left by will to X and 
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Y jointly or as tenants in common and they divide the rents 
received, they are co-owners of the house or houses, but not 
partners. ; 

(2) Partnership must have as its object the making of profit 
or the acquisition of gain; co-ownership does not necessarily 
involve that element. 

(3) No partner can assign or transfer his share or interest 
in the partnership or the partnership property without the consent 
of his partners. A co-owner is not precluded from assigning or 
transferring his share or interest in the property held jointly or in 
common without the consent of the other or others. 

(4) A partner, as agent of the firm, has authority to bind the 
firm and his co-partners. A co-owner has no such implied 
authority. 

Formation 
A partnership is formed by agreement, either express or implied. 
Its terms may be evidenced by: 
(a) Partnership articles under seal. 
(b) Agreement in writing not under seal. 
(c) A draft document adopted and acted upon by the 
partners. 
(d) An informal document initialled by them. 
(e) Parol evidence. 
(f{) Course of dealing adopted or acquiesced in by all the 
partners. 
The original terms of partnership, even if evidenced in writing 
and the rights and duties of partners as defined by Act of Parlia- 
ment may be varied in the same way. 


“Holding-out”—Partnership by Estoppel 


A person who represents himself to be, or knowingly suffers 
himself to be represented, as a partner, that is, one who “holds 
himself out” as a partner in the firm, is liable as if he were actually 
a partner to any one who has, on the faith of such representation, 
given credit to that firm. 

A learned judge said, on one occasion: “There can be no doubt 
that persons may be partners towards the world and yet not & 
partners as between themselves.” The representation may be made 
by words spoken or written or by unambiguous conduct, but it i 
not sufficient if a person states merely his willingness or intention 
to become a partner. The representation must be to the effect that 
he is a partner. The representation need not be made or commun 
cated to the creditor by or with the knowledge of the apparent 
partner, if he has in fact made the representation or suffered 
to be made and the creditor has relied and acted upon it. 

This is an instance of the principle that a person may b 
estopped by his own conduct from denying the truth of a repre 
sentation. To render a person liable as a partner, two condition 
must be fulfilled and proved as matters of fact. 
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First, the representation must have been made by that person 
or by another with his knowledge, acquiescence or assent. 

Secondly, the representation must have been known to and acted 
upon by the other person. 

If those conditions are satisfied, it is immaterial whether the 
representation were, or were not, made or communicated to the 
person giving credit by or with the knowledge of the apparent 
partner making the representation, or suffering it to be made 
(S. 18). As each partner is the agent of the others to make 
contracts on behalf of the firm, all the members of the firm are 
deemed the agents of a person who holds himself out as a partner. 
The doctrine is thus enunciated: “Where a man holds himself out 
as a partner or allows others to do it . . . he is then properly 
estopped from denying the character he has assumed (or, let me 
add, the character with which he has allowed himself to be 
impressed ) and upon the faith of which creditors may be presumed 
to have acted. A man so doing may be rightly held liable as a 
partner by estoppel.” (Mollwo, March & Co. v. Court of Wards, 
(1872) L.R. 4 P.C. 419, 435.) 

The quasi-partner may have contributed neither capital nor 
labour and have no interest whatever in the profits of the business 
or its assets, or be employed by the firm in the capacity of a clerk 
or servant, or have retired as a partner, without having given 
proper notice of that fact. 

Where judgment has been obtained against a firm, execution 
may, by leave, issue against a person whose liability arose by 
estoppel from his “holding himself out” as a partner or, with his 
knowledge and assent, being so held out. The liability does not 
appear to extend to torts. 

A creditor of a firm in order to charge a person as a partner 
in such firm on the ground of “holding out” himself as a partner, 
must prove, first, some representation by words, spoken or written, 
or by conduct, and, secondly, that such representation was known 
toand acted upon by the creditor. 


Authority of a Partner 


All partners are bound by the acts or admissions of one, if done 
within the scope of the business. Story says, “a partner, indeed, 
virtually embraces the character both of a principal and agent.” 
“Each partner is the unlimited agent of every other in every 
matter connected with the partnership business, or which he repre- 
sents as partnership business, and not being in its nature beyond 
the scope of the partnership.” 

An admission or representation made 

(a) by a partner 
(b) concerning the partnership affairs, and 


(c) in the ordinary course of its business is evidence against 
the firm. (S. 19.) 
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Sir Frederick Pollock deals with certain of the more ordinary 
transactions in which a partner has implied authority to act o 
behalf of the firm, thus: 

Every partner may bind his firm by any of the following acts: 

(a) He may sell any goods or personal chattels of the firm 

(b) He may purchase on behalf of the firm any goods of, 
kind necessary for or usually employed in the busines 
carried on by the firm. 

(c) He may receive payment of debts due to the firm, and 
give receipts, or releases, for them. 

(d) He may engage servants for the purpose of the partner. 
ship business. 

If the partnership business is in trade—the buying and selling of 
goods, and not, for example, proprietors and managers of picture 
houses (Higgins v. Beauchamp, (1914) 3 K.B. 1192), every part. 
ner may also bind the firm by any of the following acts : 

(e) He may make, accept, and issue bills and other negotiable 
instruments in the name of the firm. 

(f) He may borrow money on the credit ‘of the firm. 

(g) He may, for that purpose, pledge any goods or personal 
chattels belonging to the firm. 

(h) He may instruct a solicitor in an action against the firm 
for a trade debt. 

A partner has no implied authority to bind the firm by deed— 
authority to do so must itself be by deed—or to give a guarantee in 
the name of the firm or to bind the firm by a submission to arbitre- 
tion. 

Property of the Firm 


Partnership assets should be fully defined in the articles oi 
partnership. Unless otherwise agreed, all property and rights an¢ 
interests in property originally brought into the partnership, or 
acquired, whether by purchase or otherwise, on account of the 
firm, or for the purposes and in the course of the partnership 
business is called “partnership property,” and must be held and 
applied by the partners exclusively for the purposes of the 
partnership and in accordance with the partnership agreement 

(S. 24 (1) ), and (unless the contrary intention appears) property 
ieaiie with money belonging to the firm is deemed to be partner: 
ship property, as having been ‘ ‘bought on the account of the firm. 
(S. 25.) 

The partnership property is not liable to be taken into execution 
except on a judgment against the firm (S. 27). The only remedy 
of a creditor of a partner in his private capacity, and not as a met 
ber of a firm, against partnership property, is to obtain an order 
charging that partner’s interest in the partnership property and 
profits with the amount of the debt. The creditor may also geté 
subsequent order appointing a receiver of the debtor partner’ 
share of the profits. When a charging order is obtained in this 
manner, the other partners may redeem the interest charged, or, ii 
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a sale is directed, purchase it (S. 27); they also have an option 
to dissolve the partnership (S. 37 (2) ). 

“Where land or any interest therein has become partnership 
property, it shall, unless the contrary intention appears, be treated 
as between the partners (including the representatives of a deceased 
partner) as personal estate” (S. 26). 

A partner’s share is the proportion of the partnership assets to 
which he is entitled after they have all been realised and converted 
into money and all the debts and liabilities to the partners as well 
as to third persons have been paid and discharged. 

An assignee has no right during the continuance of the partner- 
ship to interfere in the management or control of the business or 
even to inspect the firm’s books. He cannot complain of a bona fide 
agreement, subsequent to the assignment, to pay salaries to the 
partners before the ascertainment of profits, but, upon dissolution, 
he is entitled to have an account taken to ascertain the value of the 
share assigned to him irrespective of any agreement between the 
partners themselves as to the value of such share. 


Liability of Partners to Creditors 
Every partner in a firm is liable for: 
(a) all debts and obligations 
(b) incurred by or on behalf of the firm 
(c) in the ordinary course of business 
(d) while he is a partner. 


To that extent he is an agent of (a) the firm, and (b) his other 
partners for the purpose of the business of the firm. 

Partners are not liable on contracts entered into by another 
partner outside the scope of the firm’s business, unless that other 
were, in fact, specially authorised to make the particular contract 
challenged. 

A partner may have special instructions in a particular matter, 
or his implied authority be in some way limited, but unless the 
third party knew of such limitation of authority at the time he 
entered into the contract or did not know or believe he was dealing 
with a partner, the firm and the other partner would be liable and 
bound by the contract. 

The liability of each partner in respect of a partnership debt or 
obligation whilst he is a partner, is joint, not several, but the 
estate of a deceased partner is severally liable in a due course of 
administration for the firm’s debts and obligations, subject to the 
tights of private creditors of the estate and priority of payment 
of such separate debts. This must be clearly understood. As a 
general rule, each and every partner is lizble for each and every 
penny of the firm’s debts and liabilities and the creditor has the 
option to sue any one or more or all of them. If he obtain judg- 
ment against the firm, he may issue execution against the property 
of its members, and is not confined to satisfaction out of the 
partnership property. 
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The liability on contracts is joint, but all partners are liable. 
He may sue each partner separately, but if he obtain judgment 
against that partner he cannot afterwards take proceedings against 
the others; for the liability, being joint, that is to say, a distinct 
whole or entire liability, is merged in the judgment. The position 
is unaltered, even if he does not get any payment or satisfaction 
under the judgment owing to lack of means or other cause. 

A and B (partners) borrowed money from C; C sued them on 
the loan and obtained a judgment which was not satisfied. C dis- 
covered that D was a partner with A and B at the date of the 
loan, but C could not enforce his remedy against D as the joint 
liability had merged in a judgment against the others and thus 
relieved D. (Kendall v. Hamilton, (1879) 4 App. Cas. 504.) Had 
D died before judgment had been pronounced and his estate were 
being administered, D’s estate would have been severally liable, 
i.e., liable on a separate contract to the same extent as the joint 
one, so far as the debt or obligation remained unsatisfied. 


Liability for Wrongs Independent of Contracts 


Section 14 provides: 

Where by any wrongful act or omission of any partner (a) acting 
in the ordinary course of the business of the firm, or (b) with the 
authority of his co-partners: 

(i) loss or injury is caused to any person not being a partner in 
the firm, or 
(ii) any penalty is incurred, 
the firm is liable therefor to the same extent as the partner so acting 
or omitting to act. 

Only those who are actual members of the firm are held 
liable to the consequences of wrongful acts or omissions. No 
liability is incurred by partners by another person merely holding 
himself out as a partner. Even actual partners are not answerable 
for any wrongs committed by their co-partners, but only if the 
wrongful act or omission was committed or omitted whilst the 
partner was acting with his co-partner’s authority, or in the ordi- 
nary course of the firm’s business; or if the tort is misapplication 
of money or property, the money or property was received by the 
misapplying partner within the scope of his apparent authority, 
or was received by the firm in the course of its business and mis- 
applied by one or more of the partners whilst it is in the custody of 
the firm. 

The liability of the partners—which is joint and several—rests 
upon the fundamental principle, that within the limits set by the 
nature of the particular business, every member of a firm is an 
agent of the firm and his other partners for the purpose of the 
business of the partnership. Section 8 provides that persons who 
have entered into partnership with one another are “called collec- 
tively a firm.” If the firm becomes liable for such wrongs of 
misapplication of property or moneys, every partner is liable 
jointly with his co-partners and also severally while he is a patt- 
ner (S. 16). Illustrations are given in the text-books to which 
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reference should be made. Two solicitors are partners. A client 
hands money to one of them with instructions to invest it on a 
specific security. That partner makes away with the money, and 
the other is entirely ignorant of the transaction. He is, neverthe- 
less, liable, for the money was received by the partner “within the 
scope of his apparent authority” as it is in the ordinary course of 
a solicitor’s business to receive money to invest on specific securi- 
ties and for one partner to so receive the money. Had the money 
been given to the partner to invest at his own discretion, the case 
would have been different, such investments not being part of the 
ordinary work of solicitors. 


Incoming Partners 

What is the liability of an incoming partner for partnership 
debts already incurred? When a person is admitted as a partner 
in an existing firm, he does not become liable to the creditors of 
the firm for debts incurred before he entered the firm, save, of 
course, by special agreement. Such an agreement can be enforced 
by any of the parties to it, but not by any creditors who are not 
parties. Take this example: If on June 1, A & Co. owe B £500, 
and on June 2, C joins A & Co., agreeing to give a premium and 
to be answerable proportionately to his interest for the £500, 
B cannot sue C unless he, B, is a party to the agreement, and gives 
consideration; e.g., if B agrees that, if C makes himself partly 
responsible, B will give time to the firm or release a former partner. 

The new firm may assume the liabilities of the old firm and its 
creditors agree with the new firm to accept the liability of the 
new firm in exoneration or discharge of the liability of the old 
firm. 

A change in the constitution of a firm will revoke or terminate 
acontinuing guarantee given either to the firm or to a third party 
in respect of the transactions of the firm so far as relates to future 
transactions, unless an agreement to the contrary had been made. 


Retiring Partners 

What is the liability of retiring partners for debts subsequently 
incurred? When a partner retires from a firm, he does not thereby 
cease to be liable for partnership debts or obligations provided 
they were incurred before his retirement (S. 21 (2) ). His other 
partners may agree to hold him free and discharged of and from 
al existing liabilities and this agreement, if assented to by the 
creditors, and the newly-constituted firm, will give him a complete 
release. If the creditors are not parties to this agreement, either 
expressly or by implication, the retiring partner will remain their 
debtor; but he may have rights of indemnity against his former 
partners. A and B are bankers. C and D are admitted as partners, 
and notice of this reaches the customers. A and B die, but C and 
Dearry on the business under the old name, and depositors, prior 
tothe death of A and B, leave their money with C and D, receiv- 
ing interest from the bank after the death of the old partners. 
the bank fails, and the depositors prove against C and D. There 


F 
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is here evidence of a tacit acknowledgment of the release of A ané 
B and of the substitution of C and D as debtors. This is known 
as a “novation.” Such an agreement may be express or inferred 
as a fact from the course of dealing between the creditors and the 
newly constituted firm (S. 21 (3) ). 

Public notification is required in the Government Gazette and 
in at least one newspaper circulating in each district in which 
the firm carries on business (S. 41). An outgoing partner is not, 
as a general rule, liable for partnership debts contracted after he 
has ceased to be a partner, but if he allows his name to remain in 


the firm-name or otherwise to be represented as a partner, he may § 


be liable as such. 

What should he do for his protection in order to escape liability 
for future transactions of the firm? 

(1) Give actual notice of his retirement to all customers or 
other persons who had had dealings with the firm before that date, 
as such persons can treat the members of the old firm as stil 
being members of the firm until they have notice of the change. 

(2) Advertise in Government Gazette and local newspaper or 
newspapers circulating in the districts where the business is carried 
on. Such advertisement is notice to persons who had not had 
dealings with the firm before the date of his retirement (S. 4 


(3) ). 
Dormant Partner 
A dormant partner, that is, one “not having been known to 


the person dealing with the firm to be a partner” (S. 40 (3) ) wil 
not be liable for debts contracted after his retirement, even without 
notice or advertisement. 


Relation of Partners to One Another—Rights, Duties and 
Liabilities of Partners, inter se 

The rights, duties and liabilities of partners to and between one 
another are usually defined by an agreement express or implied 
between them. The terms in which it is expressed will be liberally 
construed. The duties and obligations of partners are regulated, 
so far as they are touched, by their express contract; but if that 
is silent in respect of some rights, duties and obligations, such may 
be implied and enforced by the operation of the Partnership Act. 
The agreement is often in writing, but the mutual rights and duties 
of partners may be varied by the consent of all partners. Such 
consent may be either express or inferred from a course of dealing. 
You will notice that neither the articles of partnership nor the 
rights and duties of partners, as such, as defined by the Partner- 
ship Act are fixed and unalterable. The partners are at liberty to 
amend such rules or provisions if they all agree on the change. 

Where a partnership would otherwise have expired by effluxion 
of time, but is continued without any express new agreement, there 
is an implied agreement that the partnership shall continue on the 
old terms so far as is consistent with the incidents of a partnership 


at will (S. 31). 
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The same rule applies when surviving partners continue the 
business after the death of a member of the old firm. Lord Watson 
said: “When the members of a mercantile firm continue to trade 
as partners after the expiry of their original contract, without 
making any new agreement, that contract is held in law to be 
prolonged or renewed by tacit consent.” 

If the partnership was one for a fixed term, and is carried over, 
the new partnership will be at will only, and its continuance on the 
old terms will be presumed only so far as these are consistent with 
the incidents of a partnership at will. 

The Act provides that if there is no settlement or liquidation of 
the partnership affairs, but the partners, or such of them as habitu- 
ally acted therein during the term, continue to carry on the business, 
the partnership is presumed to have been continued (S. 31 (2) ). 


Ordinary Rights of Each Partner, in the Absence of Any 
Agreement to the Contrary 

(1) To take part in the management of the partnership business. 

(2) To have the business carried on according to the agreement 
between the parties. The existing partners must be unanimous 
before the nature of the business can be changed. In ordinary 
matters the views of the majority govern, provided they act bona 
fide and with due regard to the views and interests of the minority. 

(3) To be indemnified by the firm in respect of personal liabili- 
ties incurred and payments made by him in the ordinary and proper 
conduct of the firm’s business or for its preservation. This would 
extend to the payment of debts out of his own pocket to save the 
firm’s credit. 

(4) To have access to, inspect and copy partnership books to 
be kept at the firm’s principal place of business. The right of a 
partner to examine the books is not personal to himself; he may 
employ an agent to examine the books on his behalf, provided, (i) 
the agent is one to whom no reasonable objection can be taken by 
the other partners, and (ii) the agent undertakes not to make use 
of the information so acquired except for the purpose of confiden- 
tially advising his principal. (Bevan v. Webb, (1901) 2 Ch. 59.) 

(5) To share equally in the capital and profits of the business. 
One partner may have contributed all the capital or the capital 
may have been contributed unequally. The partners may not 
devote the same amount of time to the partnership affairs or busi- 
ness. The rule is inexorable, but in this important respect the 
parties generally make their own bargain either expressly or by 
implication. The burden of proof is on the partner who alleges 
inequality. 

The Act also provides, subject to any special agreement, that all 
the partners must contribute to the losses, whether of capital or 
otherwise, sustained by the firm, but when the profits are not 
shared equally, the losses will, as a rule, be borne in the same 
proportions, although the capital may have been contributed 
in somewhat different proportions. If the loss can be attributed 
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to the acts or omissions of one partner, that does not of itself 
render him liable to make up the loss. 

(6) To account to the firm for any benefit he may derive (with. 
out the consent of the other partners) from a partnership transac- 
tion. Illustration: A, B, C and D are partners in business as sugar 
refiners ; A, also being in trade for himself as a sugar merchant, the 
other partners being cognizant, and not objecting; A, without the 
knowledge of the firm, sells sugar at the market price and makes a 
profit. Held, he must account for and share this profit with the 
partnership. 

If a partner without the consent of the other partners carries 
on a business of the same nature as and in competition with the 
firm, he cannot keep for himself any profits he may derive by such 
competition, but must pay them over to the firm. 

(7) To render true accounts of the partnership dealings and 
funds and full information of all things affecting the partnership 
to any other partner or his legal representative (S. 32). A 
partner, on retiring from a firm in which he still leaves his 
capital, may reserve the right of access to the firm’s books and 
liberty to call in his capital upon breach of provisions inserted so 
that he can from time to time satisfy himself of the continued 
solvency of the firm. His legal personal representative would, at 
his discretion, be entitled to accounts. 

The partnership books are evidence for and against any of the 
partners in the absence of proof of any fraudulent or erroneous 
omission or insertion of items. The principle on which partner- 
ship books are evidence against the partners is, that they are the 
acts and declarations of such partners, being kept by themselves, 
or, by their authority, by their servants and under their direction 
and superintendence. (Hill v. Manchester & Salford Water Works 


Co., (1833) 5 B. & Ad. 866, 875.) 


Dissolution and Winding-Up of a Partnership 

How, when, in what events and on what grounds is or may 4a 
partnership be determined? It may be brought about in any one 
of the following ways: 

(1) At the will of any partner at any time where no fixed term 
has been agreed upon for the duration of the partnership. 

If the partnership was originally constituted by deed, the 
partner desiring to terminate the partnership may give notice in 
writing, signed by himself, to all the other partners, stating his 
intention to dissolve the partnership; in other cases, verbal notice 
to them of such intention will suffice. 

In such case, the partnership will be dissolved as from the date 
mentioned in the notice or, if no date is so mentioned, as from the 
date of communication of the notice (S. 36). Such a notice 
cannot be withdrawn except with the consent of all the partners. 
The issue of a writ claiming dissolution of a partnership at wil 
operates as a notice of dissolution as from the date of service 1 
the writ on the other partners. 
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Moss and Elpick were partners under an agreement of partner- 
ship, which provided for its termination “by mutual arrangement 
only.” Held, neither partner could terminate the partnership with- 
out the consent of the other. (Moss v. Elpick, (1910) 1 K.B. 
846. ) 

If a partner sends by post to the other partner a notice of 
dissolution as from the date of the notice, but dies before the 
notice is received, the partnership will be dissolved by his death 
and not by reason of the notice sent; until receipt of the notice, 
there is no statutory dissolution. (McLeod v. Dowling, (1927) 
43 T.L.R. 655.) It is important if any rights are reserved to the 
surviving partner upon the death of the other. 

(2) By effluxion of the time agreed upon as the term, or the 
accomplishment of the venture or undertaking, of the partnership. 

(3) By transfer of a partner’s interest: 

(a) by insolvency or death of a partner, unless otherwise 

agreed between the partners, whether the partnership be 
for an indefinite or fixed term. The date of dissolution 
would be that of the death or commencement of the 
bankruptcy. 
At the option of the other partners, if any partner 
suffers his share of the partnership property to be 
charged under the Act for his private (or separate) debts 
on the application of any of his creditors. Can the option 
be exercised by one only of the other partners without 
the consent of such co-partners ? 


(4) By the occurrence of an event making it illegal for the 
business of the firm to be carried on or for the members of the 
firm to carry it on in partnership; e.g., war breaking out between 
the countries of which members of the partnership are subjects ; or 
unqualified persons carrying on the practice of specified professions. 

(5) Fraud, making the original contract voidable; that is to 
say, when a person is induced by the fraud or misrepresentation 
of the other or others to become a partner, the contract may at 
his instance be rescinded. 

(6) In addition, the Court may decree a dissolution of a 
partnership in any of the following cases, on application by any one 
of the partners (S. 39): 

(a) Lunacy or insanity of a partner—When a partner is 
found lunatic by inquisition or is shown to the satisfaction 
of the Court to be of permanently unsound mind. His 
committee, next friend or other person entitled to inter- 
vene can also apply. 

(b) Permanent incapacity of a partner to perform his part of 
the partnership contract. 

(c) Conduct of a partner such as is calculated to prejudicially 
affect such business, having regard to its nature. 
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(d) Wilful or persistent breach of the partnership agreement 
by one party or such other conduct on his part as makes 
it not reasonably practicable for the other partner or 
partners to continue in partnership with him. J/lustrg. 
tions —Keeping erroneous accounts or omitting entries, 
refusal to meet to discuss business matters and continued 
quarrelling. Mere squabbles or display of bad temper 
would not be sufficient. 

Under the last three headings dissolution will not be granted at 
the instance of the guilty partner. 

(e) When the partnership business can only be carried on at 
a loss. 

(f£) Whenever in any case, circumstances have arisen which, 
in the opinion of the Court, render it just and equitable 
to order dissolution. 


Balance Sheets. Their Form and Purpose 
By C. W. L. MuECKE, F.I.c.A. 


A Lecture delivered to the Accountancy Students’ Society 
of South Australia 


In the paper which I have prepared on “Balance Sheets” I have 
confined my remarks to public companies, with the accounts oi 
which we are mostly concerned, and towards which there is always 
a good deal of criticism from shareholders, bankers, creditors, 
financiers, speculators and the financial press. Dealing firstly 
with the form and presentation of the accounts, we can do well t 
note the requirements of recent legislation in the form of the new 
Companies Act, which has filled a long-felt want in the regulation 
of the publication of the accounts of public companies. The 
change in the law is of considerable importance to shareholders and 
others interested in the financial affairs of companies, and inasmuch 
as the accounts of companies must be correctly kept, audited and 
properly presented, a good deal of responsibility is thrown o 
accountants and auditors, not only during the life of companies, 
but upon their liquidation and winding up. 

The Act provides that “Every balance sheet of a company shal 
contain a summary of the authorised share capital and of the issued 
share capital, and its liabilities and assets, together with suci 
particulars as are necessary to disclose the general nature of the 
liabilities and assets and to distinguish between the fixed and 
floating assets and how the respective values have been arrived at. 

The Act provides that there shall be stated under separate hea¢- 
ings in the balance sheet so far as they are not written off: 

(a) The preliminary expenses of the company. 

(b) Any expenses incurred in connection with any issue of 
share capital or debentures. 

(c) The amount of goodwill and of any patents or trate 
marks. 
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Where any liability of the company is secured otherwise than by 
operation of law on any assets of the company, the balance sheet 
shall include a statement that that liability is so secured. 

Section 147 requires particulars to be shown of any loans to a 
director or employee of the Company, and the total amount of 
remuneration or fees paid to directors. 

If this be not done, it is the duty of the auditors to state particu- 
lars in their report. 

Reserve Fund.—There must be no direct or indirect representa- 
tion that a company has a reserve fund unless that reserve fund is 
actually existing or the said representation is accompanied by a 
statement showing whether or not such reserve fund is used in the 
business or separately investe.d Penalty, £100. 

Signing of Balance Sheets——Every balance sheet of a company 
shall first be signed by the manager or public officer and by two 
directors, and the auditors’ report shall be attached to the balance 
sheet and the report shall be laid before the company in general 
meeting. 

The penalty for non-compliance with this Section is a fine not 
exceeding £20. In the case of a company not being a private or 
proprietary company, such balance sheet shall be issued to the 
shareholders not less than seven days before the meeting. 

The Sixth Schedule of the Act contains a pro forma balance 
sheet comprising the particulars of the liabilities and assets as 
under : 

Liabilities 

Capital—Distinguish between the various classes of shares 
issued, show the amount called up thereon, and the arrears of calls 
unpaid, and specify what amount of capital has been paid up in 
money and what amount otherwise than in money. 

Reserves.—The particulars of specific investments (if any) of 
reserves must be set out clearly as per contra. 

Debentures. 

Mortgages. 

Deposits with accrued interest. 

Sundry Creditors —Amounts owing on open accounts. Amounts 
owing on judgment. 

Bills and Notes payable. 

Liabilities not otherwise enumerated. 

Contingent Liabilities. 


Assets 
Government, Municipal and other public Debentures or Stock. 
Basis of value, whether at cost price, market price or otherwise, to 
be stated. 
Freehold Property.—Whether at cost price, market price, or 
otherwise, to be stated. 
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Leasehold Property—Showing the provision made for deprecia- 
tion and ultimate extinction of the asset. 

Plant and Machinery.—Basis of value to be stated. 

Fixtures, Fittings and Furnishings——Basis of value to be stated, 

Stock in Trade.—Basis of value to be stated. 

Sundry Debtors——After making provision for all bad or doutt- 
ful debts. 

Bills and Notes Receivable -—After making provision for all bad 
or doubtful debts. 

Shares in other Companies.—Basis of value to be stated. 

Amount at credit with Bankers. 

Cash in hand. 

Other items. 

Contingent Assets. 


The following assets may be grouped: 
Freehold property with leasehold property. 
Plant and Machinery with Fixtures, Fittings and Furniture. 
Sundry Debtors may be grouped with Bills and Notes Receivable 
and/or shares in other companies. 
Government, Municipal and other Public Debenture Stock with 
amounts at credit with Bankers and Cash in Hand. 
“Any item in the Balance Sheet may be grouped as the Regis- 
trar in each particular case from time to time in writing approves.” 
A copy of the Profit and Loss Account must be annexed to and 
form part of the balance sheet. Apart from showing Directors’ 
Fees separately there is no other statutory provision as to what 
the Profit and Loss Account shall contain, with the result that 
published Profit and Loss Accounts appear in many different 
forms. The general tendency is to show all income in one amount 
and all expenditure grouped similarly; also the Appropriation 1s 
sometimes included with the Profit and Loss Account items. The 
Act is not clear as to whether, in referring to the Profit and Loss 
Account, it is intended to cover the Appropriation Account as well. 
So much for the statutory form and legal requirements, with 
which we would do well to conform in every particular so far as 
publication of our balance sheets is concerned. 
A balance sheet may be described as a statement containing the 
following : 
(1) The assets properly valued and grouped and arranged in 
order of availability. 
(2) The liabilities also properly grouped and arranged in the 
order in which they will or should be discharged. 
(3) A section showing to whom the surplus belongs. 


It is interesting to note that in Australia we follow the English 
type of balance sheet, i.e., apart from the presentation of share 
capital, but in America a variety of forms is used. Some of the 
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names given to what we call balance sheets are: Financial State- 
ment, General Balance Sheet, Statement of Resources and Liabili- 
ties, Statement of Worth, Statement of Financial Condition, 
Statement of Assets, Liabilities and Capital. 

The statement may take either a horizontal or vertical form. In 
the horizontal form, the assets and liabilities are set out in the 
same manner as in our balance sheets, but with the difference that 
the liabilities are on the right-hand side and the assets on the left 
—this is the Continental arrangement. In the vertical form of 
balance sheet the assets are listed first and the liabilities are listed 
underneath. Canada follows the American arrangement generally. 

We now pass on to the purpose of balance sheets, still dealing 
with limited companies rather than with private businesses. 

The main purpose of a balance sheet is to ascertain the true 
financial position of the venture and the progress made for the 
period. The balance sheet purports to show the position at a 
particular period, indicating how the resources of the company 
are employed at the time. 

Directors or managers of the company are primarily interested 
in the balance sheet, as also are the shareholders, and in deciding 
upon the best form of presentation of the accounts their interests 
should come first. Following the shareholders are the creditors 
and the investing public. 

Shareholders of course are mainly interested in the value of the 
shares and the prospects of dividends, whilst creditors are more 
interested in the company’s ability to pay its debts. Investors 
and sharebrokers are also interested in the market value of shares 
and dividend possibilities. Balance sheets are particularly interest- 
ing to bankers for loan purposes and they are chiefly concerned 
with the realisable value of the assets and whether their advances 
would be sufficiently covered in the event of liquidation. They 
are also interested in the liabilities of the company, particularly 
where there may be prior claims. (Speaking to a leading banker 
recently, he stated, “I am not concerned with the bookkeeping 
aspect of the accounts—that is the accountants’ and auditors’ job 
—I take the balance sheet as read;” but where these gentlemen’s 
responsibility ends, the banker’s begins. He thinks only in terms 
of economic values, which are relative to time and circumstances 
and consequently variable, unstable and at times tantalisingly 
elusive. ) 

The best information to be derived from balance sheets is from 
acomparison of the figures over a period of years, as, by compar- 
ing the figures, one can judge the progress or retrogression of the 
company, and it is the continuity of profits which is the reassuring 
feature in a business. Grouping of the assets is essential for 
comparison purposes. 

Some companies show the relative figures for the previous 
period, resulting in increases or decreases, as the case may be. 
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Grouping.—Assets and liabilities may conveniently be grouped 
under the headings of: 

Liquid or floating assets. 

Fixed or non-liquid assets. 

Nominal or intangible assets. 

Current or floating liabilities. 

Fixed or deferred liabilities. 

Nominal, i.e., capital and shareholders’ funds, so that it can 
easily be ascertained whether sufficient liquid assets are 
available to meet current liabilities. If this is not 9, 
the position of the business may be said to be unsatisfactory, 


For business purposes as distinct from the legal aspect, the 
word “asset” means and includes all available property and rights 
which are capable of being applied towards the discharge of debts 
and liabilities or capable of conversion into money or money's 
worth. 

Generally speaking, assets are divided under two main head- 
ings: 

(1) Fixed or Capital Assets, i.e, those assets which are not 
held for the purpose of re-sale, but the possession of 
which is essential to enable the company to carry on its 
business, and 
Floating or Current Assets, i.e, cash, debtors or stocks 
held for the sole purpose of conversion into cash ata 
profit. This division is very important, as the fixed assets 
are not shown at their realisable values, whilst current 
assets are stated at figures not in excess of their realis- 
able value. It is compulsory to state how the value of the 
fixed assets is arrived at. How often is it seen in the 
case of companies that go into liquidation that the capital 
assets rarely realise their book values. 


The liabilities are shown in the order of amounts due to share- 
holders by way of capital, reserves and profits, followed by amounts 
due to outside creditors. 

It is the common practice to show the capital assets at their cost 
less deductions for depreciation—the true value of course depends 
upon their earning capacity. 

Current liabilities should be distinguished from capital and 
long-dated indebtedness, and it is important that liabilities which 
are secured on any of the assets of the company should be separately 
stated. All liabilities which are known to have accrued should be 
included, as well as a note of any contingent liabilities which may 
affect the financial position of the company. 

Taking the items of the pro forma balance sheet, which you have 
before you, seriatim: 

Capital—The method of setting out capital is known as the 
Australian method; but that more frequently adopted is the 
English method in which the nominal or authorised capital is stated 
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short, and the next item which appears is the subscribed capital. 
It is preferable, however, to show capital in detail, disclosing 
nominal capital, unallotted and uncalled capital, unpaid calls and 
forfeited shares, and also discriminating between different classes 
and denominations of shares. 

Reserves ——This will include all reserves, as opposed to provi- 
sions for depreciation or unexpected losses, and where several 
kinds of reserves exist each should be shown separately. The 
value of these reserves, it must be remembered, depends entirely 
upon the realisation of the relative assets, and specific reserves 
should be examined to see whether they are amply or sufficiently 
represented by investments. By examining the manner in which 
reserves have been built up the stability of the business can be 
gauged. Reserves simply created out of profits are better stated 
when deducted from assets against which they are created. 

Profit and Loss Account.—Any credit balance of profit and loss 
account belongs to the shareholders, provided all outside liabilities 
have been met, and is therefore included at this stage. 

Total Shareholders’ Funds.—The addition of the items so far 
given, makes up the total of shareholders’ funds, viz., the difference 
between the total assets and the total outside liabilities. This 
difference in any business is the capital invested, and it is quite as 
important to know the total capital invested in a company as in 
afirm. The return on capital invested, for the purpose of measur- 
ing the profit-earning capacity of a business, means in a company 
the return on total shareholders’ funds, for the latter is the actual 
capital invested. The “net asset value” of shares in a company is 
the total assets less the total outside liabilities, or again the total 
shareholders’ funds—these being the amounts on book values that 
would remain to shareholders after realising all the assets and pay- 
ing off all the liabilities to outside creditors, excluding as of no 
value the intangible or paper assets. 

Reserve for Taxation.—It is a wise and proper precaution to 
include the liability for taxation, although not usually payable for 
some considerable time thereafter. 

Sundry Creditors—These should be separated into groups as 
follow : 

(1) Secured—debentures, fixed loans, mortgages. 
(2) Partly secured. 

(3) Unsecured. 

(4) Contingent. 

The auditor should satisfy himself that all known liabilities have 
been brought into account, as otherwise the accounts will not show 
the true profit or loss. He is liable for damages if he fails to 
discover falsifications in connection with the suppression of 
accounts outstanding. This is illustrated in the case of the Jrish 
Woollen Coy. v. Tyson, where the stock included goods for which 
no entry had been made in the Purchase Journal and the auditor 
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was found liable, as he had not exercised reasonable skill ang 
care in the performance of his work. 

Other outstanding expenses to which an auditor must pay 
particular attention at balancing date are wages, rent, trade 
expenses, interest on loans, legal ‘and travelling expenses, etc. 

Bills Pay .—Every ion s c see that 
these are fully stated, and the maturity date of the bills has an 
important bearing on the financial position. 

Bank Overdraft.—It is sometimes advisable to borrow from the 
bank rather than to realise securities to provide temporary 
accommodation. ' 

Contingent Liabilities—These are of two kinds. Those which 
are, and those which are not, offset by contingent assets, such as 
liabilities in respect of bills discounted. 

It is important that the balance sheet disclose all contingent 
liabilities of any consequence, usually in the form of a footnote, 
There is no legal justification for setting up a liability for dividends 
until they are declared. When a company is in arrears with 
cumulative dividends, the fact should be stated giving full particu. 
lars as to the dates and amounts, as these arrears have a decided 
bearing upon the value of both the preferred and ordinary shares, 


Assets 
Goodwill, Preliminary Expenses, Profit and Loss Account— 
The intangible assets are grouped together. As goodwill is only 


valuable when a business is being sold as a going concern, it should 
be depreciated whenever possible. In the case of the formation 
of a new company, the cost of goodwill should be verified from the 
prospectus. It should not be added to at any time. 

Preliminary Expenses ——None but perfectly justifiable amounts 
should be included and the account should be written down as 
soon as possible. 

Profit and Loss Account.—This debit balance of profit and loss 
should rather be shown as a deduction from the total shareholders 
funds. 

Land and Buildings—These items should appear separately, 
giving the basis of valuation, as the buildings are subject to 
depreciation, whilst land is not. Title deeds should be examined 
and the value of the asset verified by reference to previous balance 
sheets. 

Leasehold Property, and any improvements, should be written 
off over the period of the lease. The terms of the lease should be 
examined, with special inquiry into conditions for upkeep. 

Plant and Machinery.—This will appear at cost, less deprecia- 
tion. It is usual for an inventory to be submitted, and the same 
applies to fixtures, fittings and furniture. 

Loose Tools—tThe only satisfactory standard of valuation hert 
is annual revaluation. The item is one that must be very closely 
watched, as it is subject to pilfering and waste. 
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Motor Vehicles——This asset must also be carefully watched to 
ensure that they are maintained in good order and depreciated 
adequately. 

The total of the foregoing items gives the total of fixed assets, 
which should be justified by the turnover and the interest thereon 
noted as to how heavily it presses upon the profits. 

Stocks on Hand.—Stock is probably the most important asset 
in the balance sheet. The method of valuation of stock requires 
careful consideration—that usually adopted being the lower of 
cost or market price. An auditor would fail in his duty if he 
merely accepted the value of the stock on the certificate of the 
managing director or other responsible officer. He should examine 
the departmental stock sheets, check the additions and a percentage 
of the extensions, apply test checks here and there of the prices 
by comparing them with the invoices of the goods received, and 
if practicable verify the existence of some of the items. Over and 
above all this, the auditor should insist on departmental trading 
accounts. By comparing the rate of gross profit, which should be 
reasonably constant, the auditor should have a fairly reliable check 
on the closing stock. If the profits are unduly high, he would 
view the stock sheets with suspicion. If too low, he would look 
for peculation or explanations of reduced selling prices during the 
tem. If work in progress is included see that it is taken in at the 
cost of materials, plus labour used. 

Goods in Transit—When included in stocks they are not usually 
shown separately except when the amount is exceptionally large. 
In this event, it is desirable to disclose that the goods are not 
likely to be converted into cash for some time. If the liability is 
shown separately, show the asset separately. 

Sundry Debtors ——The auditor would have checked the extrac- 
tion of the balances of the Debtors Ledgers and the totals of those 
balances and compared the total with the balance of the General 
of Private Ledger. The balances might be analysed into groups 
representing amounts outstanding for 2, 3, 4 or more months, and 
inquiry made into those too long overdue. Ample provision should 
be made for bad and doubtful debts: a useful comparison is the 
percentage of trade debtors on turnover. Thus if the monthly 
turnover is regular and business is conducted on 30 days’ terms, 
ahealthy comparison of debtors can be taken by allowing one and 
a half to two months’ turnover. 

Reserve for bad and doubtful debts should be deducted, except 
in the case where debtors are shown at the true face value and all 
bad debts written off. 

Reserves for discount should also be shown as deductions. Such 
discounts are, however, a charge when taken, not when sale made, 
and the same principle applies to discounts receivable. 

Sundry Debtors’ Accounts in Credit—Where a credit balance is 
not offset by a debit balance with the same customer, show in a 
separate account in liabilities or add to sundry creditors’ account. 
Creditors’ accounts in debit should be similarly treated. 
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Bills Receivable—These should be verified from the bills them. 
selves, if in the hands of the company, checking the items with the 
Bills Receivable Book. If the bills are in the bank’s hands, a lig 
should be submitted for verification. If the bills have been dis. 
counted, the auditor should see that they are shown in the balance 
sheet as contingent assets and liabilities. 


Payments in Advance.—The items concerning this total should 
be readily ascertainable and checked. 


Investments.—The nature of investments and the method of 
valuing them should be stated on the balance sheet. All invest 
ments should be verified beyond any doubt of falsification. In the 
case of a fixed deposit, inspect a certificate of the amount and 
currency, due date and rate of interest, and that it has not been 
borrowed against. If shares, inspect the share certificates and that 
the relative company has no lien on them. 


Bank and Cash in Hand.—These assets should be grouped. Cash 
in hand should be counted and reconciled with the Cash Book 
Cheques forming part of the balance on hand should be traced 
into the Cash Book and Ledger accounts and into subsequent pay- 
ments into the bank. The bank balance would be reconciled witha 
certificate from the bank, and outstanding deposits and cheques 
should be checked with subsequent entries in the bank statement. 

Before closing I would like to refer to the responsibilities oj 
auditors in certifying the balance sheet. Auditors of public com- 
panies are sometimes blamed for the submission of uninformative 
balance sheets and for reticence in their reports to shareholders, 

In his address on “Qualifications in Auditors’ Reports,” Russel 
Kettle, F.c.a., quotes a criticism which was published in The Times 
under the heading “Need for More Information.” 

“Auditors are supposed to be the watchdogs of the shareholders, but in 
practice they often tend to be as much the servants of the directors as of the 
shareholders, if not more. From time to time shareholders complain that 
auditors are insufficiently informative in their reports. There is ground for 
this complaint. We could quote a number of cases in recent years where, 
if the auditors (assuming they had known the full facts of the case) had 
spoken plainly to the shareholders, bad policy, resulting in heavy losses 
would have been checked before they became disastrous. Public compamits 
owe an obligation to the public, and that is to keep the latter properly and 
adequately informed of all material facts. Competition among auditors, it # 
supposed, is largely responsible for the brevity of their certificates.” 

A certain amount of criticism may be justified; and whilst the 
duties of auditors are not merely confined to the task of ascertain- 
ing the arithmetical accuracy of the balance sheet, they are required 
to see that it is a true and accurate representation of the company’ 
affairs; but they cannot be blamed for not usurping the wider 
duties which properly belong to directors. The whole respons 
bility of auditors is to “ascertain whether figures are facts.” 

In reading the account of the Royal Mail Case I was impressed 
with Lord Plender’s statement submitted in evidence. His view 
was clearly set out as follows: 
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“Every balance sheet is a summation of facts and opinions which should 
represent what, in the judgment of the directors, is a fair statement of the 
fnancial position of the company, having regard to the object for which it 
was formed and the existing circumstances and future maintenance of its 
business. It should be drawn up in such a manner as to afford the share- 
holders an adequate means of ascertaining by perusal and enquiry the value 
of their interests without disclosing information likely to cause loss or 
injury to the business. It is the province of the auditor to apply his trained 
mind to a critical examination of the balance sheet with a view of seeing 
whether in his opinion it substantially fulfils these conditions. He is not 
required to certify to an exact state of affairs, but he must be satisfied in 
the light of the evidence available to him, that the balance sheet is properly 
drawn up in accordance with customary usage.” 


In referring to the confusion arising as to the exact meaning 
of balance sheets, the Chairman of the Committee of the London 
Institute of Chartered Accountants recently stated that too much 
was expected of published accounts. For example, the shareholder 
looks to see how and with what result, his capital has been 
employed, and frequently expects fixed assets to appear at realis- 
able values. The Stock Exchange wish to judge the intrinsic value 
of the shares and their future possibilities. The debenture holders 
want to see that their security is not being jeopardised and that the 
company is carrying out its sinking fund and other obligations. 
The banker desires to know the extent to which he may rely upon 
realisable value of assets and the relationship between liquid assets 
and short-dated liabilities. Creditors attach importance to the 
amount of assets charged to debenture holders and others and the 
effect of over trading on liquidity. Economists wish to acquire 
information as to costs of production, division of results between 
capital and labour, and like questions bearing upon national and 
international economics. Competitors are anxious to know the 
stocks of raw material held and cost of output. The income tax 
authorities want to see the extent to which taxable profits may have 
been understated, and the press look for general information to 
review and contrast with other undertakings the financial position, 
policy and management and the various causes which have contri- 
buted to the year’s results, and have influenced the market quota- 
tions of debentures and shares. 

In conclusion, it can safely be argued that the responsibility for 
the preparation and form of the balance sheet rests solely with the 
directors. The auditor’s duties are confined to reporting to the 
shareholders upon the accounts so presented to him. But in practice 
the auditor by virtue of his office and experience should in all 
proper cases offer advice to directors as to the form of the balance 
sheet, and his suggestions are frequently accepted. He cannot, 
however, compel directors to adopt his views and it does not 
necessarily follow that an unsatisfactory form of balance sheet, as 
opposed to a misleading or incorrect statement of a company’s 
financial position, would justify the auditor in giving information 
which the directors withhold. The remedy lies in the hands of the 
shareholders. 
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Pro forma Balance Sheet of ——- Company Limited 


Liabilities Assets 
Nominal Capital .. .. .. . Goodwill .. .. . “a 
Less Unallotted . .. .. . Preliminary Expenses a 
Subscribed Capital .. .. . Profit and Loss Account 
Less Uncalled .. .. .. —ae 
Called Up Capital .. .. Total Intangible Assets £ 
Less Calls unpaid .. .. . Freehold _—— 
OS eee: 
1. Paid up Capital .. .. .. Buildings .. 
. Reserve Fund . . Leasehold Property— 
(For particulars ‘of specific (Showing provision made 
investments, if any, see for depreciation and 
contra.) ultimate extinction of 
. Profit and Loss Account asset. ) 
—-- . Plant and Machinery 
. Total Shareholders’ Funds £ . Fixtures, Fittings and 
. Reserve for Taxation .. Furniture .. is ee 
. Debentures or Fixed . Loose Tools .. 
ee cg chris ek ie . Motor Vehicles .. <2 
ITE a ae 26 ances . Stocks on Hand... .. .. 
. Deposits with Accrued . Sundry Debtors— 
See eae On Open Account. .. 
. Sundry Creditors— Bills Receivable .. 
On Open Account... .. . Payments in Advance .. 
Bills Payable .. .. .. . Investments .. eS 
Accrued Expenses . .. » Bem .. 
. Bank Overdraft .. .. .. . Cash in Hand 


£ 
£ 


Contingent Liabilities . .. .. Contingent Assets .. .. .. .. 
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